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OPINION OF THE COURT

Mr. Justice Stevens delivered the
opinion of the Court. .

" [1a, 2a] In cases arising under the.

IS

Federal Employers’ Liability Act! . .
most trial judges refuse to allow the ..

jury to receive evidence
nd (444 US 491) o
- or Instruc-

tion concerning the impact of federal "'

income taxes on the amount of dam-
ages to' be awarded. Because the

. prevailing practice developed at a

time when federal taxes wete rela-

tively  insignificant, and because
some courts sre now following a -

different; practice, we decided to an-:
swer the fwo questions presented by
the certiorari petition in this wrong-’

ful-death action: (1) whether it was -

error to exciude evidence of the in-.
come taxes payable on the dece-
dent’s past and estimated future
earnings; and (2) whether it was
error for the trial judge to refuse to
instruct the jury that the award of
damages would not be suhject to
income taxation.

In 1978, a fireman employed by
petitioner suffered fatal injuries in a
collision caused by petitioner’s negli-
gence.? Respondent, as administra-
trix of the fireman’s estate, brought
guit under the FELA to recover the
damages that his survivors suffered
as a result of his death. In 1976,

after a full trial in the Circuit Court -

of Cook County, the jury awarded

1. 85 Stat 85, as amended, 45 USG §§51
seq, [45 USCS §§ 51 et seq.]. .

2. The jssue of liability was vigorously con-

tested at the trial and was the subject of
extensive consideration by the Appellate

respondent. $775,000. On appea), the
Appellate Court of Dlinois held that

it was “not error to refuse to in- .’

struct a jury as to the nontaxability
of an award and also’ that it was

“not error to exclude evidence of the. -

effect of income taxes -on future .

earnings of the decedent.” 62 1! App . -

3d 653, 669, 378 NE2d 1232, 1245 ..

(1978). The Illinois Supreme-Court.. -

denied leave to appeal.®

The evidence supporting the dani: r'::
- ages award included biographical .

data about the decedent amd. his::

- family and the expert, testimaony. of.

an economist. The degedent,
year-old man, was living

and was contributing to the sipport

:: .'3.7';‘.3 X
) s lLiving wilhi, his
second wife and two young, children .

t

of two older children by Kis firit '

marriage.
11 months prior to his death on
November 22, 1973, amounted to
$11,988. '
{444 US 492]

Assuming continued em-
ployment, those earnings would have
amounted to $16,828.26 in 1977.

The expert estimated that the de-

cedent’s earnings would have in- -

creased at a rate of approximately
five percent per year, which would
have amounted to $51,600 in the
year 2000, the year of his expected-
retirement. The gross amount of
those earnings, plus the value of the.
services he would have performed

Court, of Tilinois, First District. See 62 I App

3d 653, 378 NE2d (1978). No aspect of that
isaue, however, is now before us.

3. App to Pet for Cert A27-A28.

His gross earnings in the -
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for his family, less the amountis the
decedent would bhave spent upon
himself, produced a fotal which,
when discounted to present value st - -
the time of trial, amounted to $302,-
000.

Petitioner objected to the use of
gross earnings, without any deduc-
tion for income faxes, in respon-
dent’s experi’s tesiimony and offered
to prove through the testimony of its
own expert, an actuary, that dece- _
dent’s federal income taxes during '
the years 1978 through 2000 would
have amounted ‘to about $57,000, .. .
Taking that figure.info account, and, '
making different assumptions about . ..
the rate of future increases in salary’
and the caleilation of-the present
value of fukire earnings, petitioner's
expert computed the met“pecuniary. -
loss at $138,327. As ‘already noted,
the jury returned a verdict of $775,-

s [ oy,

Petitioner aygués that the jury. -
must have asilimed that its sward -
was subject tb federal’ incoiid” taxa:
tion; otheiiise, it is argtied, the vér-
dict wotld not have excecfied relpon-
dent’s éipert’s opinion” by guch ‘a
large amount.* For that reason, pe:

4. Respondent argues that the excess is,
adequately explained by the jury's estimate of
the pecuniary valne of the guidance, instruc- -
tion, and trdining ‘that thé décederit would
have provided to his children. - -

5. One of ‘the purposes of the Federal Emi-
ployers’ Liability Act was to “create umiform-
ity thronghout the Union” with respect to
railroads’ financial responsibility for injuries:
to their employees. HR Rep No. 1386, 60th
Cong, 1st Sess, 3 (1908). See also Dice v Ak-
ron, C. & Y. R. Co., 342 US 359, 362, 96 L, Ed
398, 72 8 Ct 312, 47 Ohio Ops 53,63 Ohjo L/
Abs 161; Brady v Southern'R.'Co. 820 'US 476,
479, 88 L Bd 239, 64 8 Ct 232 Hill, Substance

© - "diced by ‘the trial judge's refusal to

_.instruct the jury that “your award ,

‘will xiot' be Subjedt to ‘any income

" taxes, and you should not consider
such tazes in fixing the amount of
‘your award.”

[3] Whether it was error to refuse
, that instruction, as well as the gues-

" "tion whether evidence concerning

the federal taxes on

[444 US 409) ;
the decedent’s
earnings was properly exchided, is a
mattéy goéverned by federal law. It
has long been settled that questions -
concerning’ the' méasure ‘of ‘damages. . .
in an FELA action”afs; federal in
character. See, e.d., Mithigan Cen-
tral R. Co. v Vi lmig- 7.05 59, 57
L Bd 417, 38 § 0% 197 Ihis'is tiiaé *
even if the actioh is brough i stage’
court. See, e, Cheﬁam@!ﬁé‘&f o’
R. Co. v Kelly, 241 US 485, .91,;;@%14 e
Ed 1117, 36 S (% 630,'%&5\-,' big, ok ™,
the Appellate Court of Tlijnois tegog, .~
nized. that the practice, then being =~
followed, in..IMinois:-was, subjéct .o . :
change when this Conrt, addresges =
the issue.t We do.so:now, first-eonsid; | |
ering the evidence question.and then . .

the proposed- inétmctioil._.- Co

.
Ve

1

ate

and Procedure in State FiBLA-Aqtiona——Tlie
Converse of the Erie Problem?, 17 Ohio St LJ
384 (Igﬁe_z: P &

6. “The Supreme Court of the Ukifted States
has not spokex on this issne.' Absent an au-
thoritative pronouncement by that coiwt we. .-
will follow the decisions of our own supreme
court in Raines v New York Central R. R. Co,

L % Y . LA TY 2 BN dexee

(1972), 51 Y1l 24 428, 430, 283 NE2d 230, cert {15
denied (1972), 409 US 983, [34 L Ed 2d 247, 93 o
SCt322]....andHaquhieago&North o

Western Ry. Co. (1955), 5 JlI 2d 135, 149-52,
125 NE2d 77.. . .” 62 11} App 34, at 665-669,
378 NE2d at 1245 .o .

titioner contends that it was preju- { €

: i




NORFOLK & WESTERN, R:@O. v LIEPELT
] 444 VS 490, 62 L Ed 23 689, 100 8 Ct 755

I -

[1b, 41 In a wrongful-death action : é

under the FELA, the, measure of
recovery is “the damages . . . [that]
flow from the-deprivation of. the pe-
cuniary 'bénefits -whitch “the benefici-

aries might have reasonably:

received. . . .” Michigan Central R.
Co. v Vreeland, supra, at 70, 57 L. Ed
417, 83 8 Gt -192. The amount of,

money that a:wage earner is able to"

contribute to:the support. of his:fam-

ily is unquestionably affected by the . ..

amount iof the tax he mnust pay.to.
the Fedéral: Government. It is his
after-tax ‘income, rather than his’
gross' income ‘before ‘taxes, that pro-
vides -the- only - realistic medsure’ of -
- his ability to support his family. It

! follows .
' © M44US404)- :
' inexorably that

‘the wage eamers ‘inicomie tax is a -
relevant  factor in’ calcllating the- "
monetary loss suffered by lns depen-

:

dents when he dies.”

. Although ipderal courts have con-:
.slstentlg recewéd qv:dex;ce ‘of . 'the -

amount of the decedent’s personal’ .
expenditurés, see, d.g., Kansas City
.S. R. Co. v'Leslie, 238 US 599, 604, "

59 L Ed 1478, 356 S Ct 844, and have
required that the estimate’ of future
* earnings -be reduced by “taking ac-
count of the earmng power of the
money. l:hat is presently fo -be
awarded.” Chiesapeake & Ohio K. Co.
v Kelly, supra, at 489, 60 L, Ed 1117,

36 8 Ct 630, they have generally not: .
considered the payment of income

taxes as tantamount to .a pérsonal
. expenditure and bave regarded the

future  prediction of tax conse- ..
quences s too speculattve and com-

plex for a jury’s deliberations. See,

7. [6b] This is not to say, however, that
introduction of such evidence must be permit-

ted in every case. If the impact of future

income tax in calculating the award would be
de minimis, introduction of the av:dence may

-e.g., Johnson v Penrod Drxlhng Co.,.
510 F2d 234, 236-237 (CAS 1975)
cert denied, 423 US 889, 46 L Ed 2
58, %SCtG&,SGSGtGQ '

[5a] Admittedly there are many .
variables that . may affect  the .
amount of & wage earner’s ﬂxturef ','
income:tax liability. The law may . ..
change, his family may increase or’ ”'
decrease in size, his spouse’s earn-.
ings may affect his tax bracket, and -
extra income or unforeseen deduc—
tions may become ava:lable. But fu-
ture employment itself, future
health, future personal expendi-
tures, future mterest xates, and fu- .
ture infiation are also matters of
estimate and prediction. one of
these issues. might. provid e basis

- for- protracted ‘expert festlmony and '
_debate. But'the’ practlcal wmdom of

the trial bar and the trial bepch hds
developéd effective méthods of pre’ o
senting the essentigl, elements of aq
expert calculation in 2. form thal is '_
understandable by juries . that are
mereasmgly familiar with: the- comr»
plexities. of modem life.. We' there,-
fore reject the notion that the intro
duction of evidence describing a de-.
cedent's estimated after-tax earnings . .
is too speculative or complex for a, "
jury? : _
[444 US 495}

Respondent argues that if this .
door is opened, other equally rele-
vant evidence must also be received.
For examplé, she points out that in
dxscountmg the estimate of future
earnmgs to its-present value, the tax
on the income to be earned by the
damages award is now omitted.? Log-
jcally, it would certainly seem cor-
rect that this amount, like future
wages, should be estimated on an

cause more confusion than it is worth Cf. Fed
Rule Evid 403,

8. See McWeeney v, New York, N. H. & H.
R. Co,, 282 F2d 34, 37(0A21960).certdamed
364U5870 5LEd2d93,BISCt115



after-tax basis. But the fact that -

such -an aftertax estimate, if offered

in proper form, Would also be admis-
sible does not persuade us.that it is

wrong to use aftertakx figures in-

stead of gross eariiings in projecting -

what the decedent’s financial contyi-

butions to his survivérs would have

been hdd this tragic accident not

occurred. '

[6]. Respondent also argues that '
evidence concerning costs of litiga-
tion, including her attorney’s fees, is - -
equally pertinent to 4 detérmination -
at amdunt will actually com-

of wh

s

pensate the survivors for their mon-"
.'a gensé this is, of-

etary loss. & this
coiirse, frue. But the argumient that
atforjégj; féés must be adfled to a
plaintiff

to the generally applicable “Anieri:
can Rule.”

B recovery’ if the award'is’
truly fo make him whols is contraty

S Alyeska Pipelifie Sey-

vice Co. v Wilderriess Society, 121
US 240, 247, 44 L. Ed 2d 141, 958 Ct -

1612. Thé FELA, howevdr, difike a”
number of othgt federal statiites,? /-

does not authorite recovery of atter: -

ney’s fees by the §d§@§§sﬁif litigant..

Only if the Congreés wWéré to provide -
for such arecovery Wwodld it 'be -
proper o consider them. In any -

9. See Civil Rights Act of 1064, Tit VI .
§ 706(k), 78 Stat 261, 42 1ISC § 2000e-5tk) 42,

USCS §2000e5(k)}; Clayton Act, § 4, 38 Stai
731, 16 USC §15°{16 USCS §15}; and numer:
ous others collected in*Alyeska' Pipeline Sei-

vice Co. v Wilderness Seciety, 421 US, at.260- .

261, n 39,44 L Ed 24 141, 95'S Ct 1612,
0. The dissent takes the .pdsition thai

§ 104(a}(2) of .the Jnternal Revenue, Code, ses, .

nn 11-12, infra, which makes personal injury
awards nontaxable, "appropriates for the tort-
feasor a benefit intended to be conferred on
the victim or his survivors.” Post, at 498-499,
62 L Bd 24, at 627. But we see nothing in the
language and are aware of nothing in' the
legislative history of § 104(a)}(2) to suggest. that
it has any impact whatsoever on the proper
measure of damages in a wrongful-deathy ac-
tion. Moreover, n out the taxes that the
decedent would have paid does’ not confor a
benefit on the fortfeasor any more than net-

> s~ a

bt
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event, it surely is not proper for the
Judiciary to ignore the demonstrably

relevant factor of income tax' in'

measuring damiagés in ordér to offset
' [444'US 496} :

what inay bhe perceived as an ux'xde;

sirable or unfair rule regarding at- .
torney’s fees.. L.

m
[2b] Sedtion 104(a)(2) of the Inter-

nal Revenue Code of 1954, 26 USC:

§ 104(a)(2) [26 'USCS § 104(a)(2)); pro--
vides that the amount of any ‘dam-

ages recéived on account of personal,. -
injuries is not taxable income. The

section i5.:construed to..apply .to. -

wrongful-death awards; they are not .
taxable income to the recipient.”:

Although the law is pesfectly

clear, it is entirely - possible that the

members; of .the jury may assume
that a plaintif©s recovery. in. a, case .

of this kind will be subject to.federal - .. .-

taxation, ‘and that' the.award should,,

be increased substantially. in.order .

to be sure. that the injured party is
fully compénsatefl, The, %ﬁsn;‘r?Su
preme Court éxpressed )
that “it is reasonable to assupe the .

average jorer would beljeye [that its * *

3

¢
.

1. The statuté contains an exception for ..

the reimbursement of medical oxpénses that

have beep. taken. as.3.deduclion. The géction |
provides in relevant part:

"Except in the case of amounts attributable ~

to {and nol in excess of) deductions allowed
under Section 213 (relating to medical, ete.,
expenses) for any prior taxable year, gross
income does not include— .

“g) the amount of any damages received

{whether by suit or-agreement) on account of
personal injuries or sickness. . . .

12. See Rev Rul 5419, 19541 Cum Bull 179,

"

‘t

‘the opinioR,

ting out the decedent’s personal expenditures.
Both subtractions are reguired in order to
determine “theé pecarifary Benefits which the
beneficiaries might have reasonalily received. -
+ . " Michigan Central R. Co. v Vreeland, 227
US 59, 70,57 L Ed 417, 33 5 Ct 192. '

J-00110
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NORFOLK & WESTERWRCO! v LIEPELT
444 US490,62LFA 2d 689, 100 S Ct 755

- [444 US 497)
verdict will] be subject to such
taxes.” Dempsey- v Thompson, 363

Mo 339, 346, 251 SW2d 42, 45 (1952). -

And Judge Aldisert, writing for the
Third Circuit, agreed:

“We take judicial notice of the
‘tax consciousness’ of the Ameri-
can public. Yet, we also recognize,
as did'the court in Dempsey v
Thompeon, 363: Ma ‘389, 251 SW2d -

42 (1952), that few members of the ' - -

general public -are-aware -of the
special statutory exception for per--
sonal: injury ‘awards -contained..in-
the Internal Revenue Code.

Jemie g

‘[T]heré is always danger thab:-.,
:today’s tax-conscious .juries .may .

assume (mistakenly of course) that
the judgment will be taxable and

therefote 'make their verdict big
. eriough, so that iblamtnﬁ‘ would get

- what tﬁey think Lé deserves after -

the nqaginary tax xs taken out of "

it.”

“H: Har}ier & James The Law of |

Torts §25.12,74dt"1827-28 (1956).”
(Footnote omxtted) ‘Pomeraeki- v’
Humble Qit & Refining Co., 443

FZ(I 1245, } 1 (1971), cert denied; -

US 88
Ct21
-

A number of other commentators
‘have also’ xdentnﬁed that risk.”2.

30 L"E‘d 2d' 165, 92 S'-

' *

In this- cdse the- respondent’s ex-

pert ‘witness computed the amount -

of pecuniaryloss- at $302,000, plus '

the value of the care and training
that decedent would have provided
to -his- young children; the jury
awarded damages of $775,000, It is

. surely not fanciful to suppose that

the juxy erroneously believed that a

13, Ses, e.g., Burns, A Corapensation Award

. for Personal Injury or Wrongful Death is Tax-

Exempt: Should We Tell the Jury?, 14 DePaul

L Rev 320 (1965); Feldman, Personal Injury

: could be: easily undek

large portion of the award would be
payable to the Federal Government
in taxes and that therefore it im-

‘properly inflated the recovery.
‘.« Whether or.not this speculation

[444 US 498]
is
accurate, we agree with petitioner
that, as Judge Ely wrote for the
Ninth Circuit,

“ftlo put the matter sgmply, gwmg_
the instruction can do no harm,

angd it can certainly help by pre-

venting the jury from inflating the

award and thys overcompensaiing

the * plaintiff ‘o the basis of an..

erroneous assumppiion , thai the

Ju&gme;rxt will be taxable” "B /
lington” Northern, “Tne. v Boxber-'
ger, 529 F2d 284, 297 (1975): -

‘We hold that it was error to’ refﬁse '

. the ' raquested intruction, ‘i, ‘fHis

case., That, mstructimj gﬁ.bliﬂ .a.rid.ﬁ

not complicate the tna g
additional qualifying’ or suppiemén-

tal instructions né¢essaty. It-would -

not be p're,)udlcxaﬁ“ 0° éither-. partm
but; would merety élidiinidte an’ dred"
of doub('. ‘o speéulat:oh"’that inight'’
have an ' improper’, “impéct 9 fhe
computation’ of he amount of darn-
ages.

The judgment is reversed, and the
case is remanded to the ‘Appellate

. Court of IMinois for further proceed

ings mot mconsxsﬁent w:th thls opin-
jon. -

It is so ordered. -

'
B

Awards: Should Tax-Exempt Status Be Ig-
nored?, 7 Ariz L Rev 272 (1966); Nordstrom,
Income Taxes and Personal Injury Awards, 19

Ohio St LJ 212 (1958).

Cw
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" SEPARATE OPINION - e e e

T

Mr. Justice Blackmun, with
whom Mr. ' Justice ™ Mani Joins,
disse;'xting., wao o ® oy

‘In"this ‘action for wrongful death
arising im%?éi- the’ Federal Eniploy-
erd” Liability Act, ‘5 ‘Stat 65, ‘as
aiended, 45'USC §§ 51-60{45 USES
§§81-60), the Coliit; tdday holds'that
if an.award js granted, federa] in-
come taxes on“the’ decedent’s lost
earnings are fo be faken intp ac-
count'and aze to g:guce the amouit,
of the. awésd, s ‘Court, fifther’
holds that, pii mhést, the jury must
be inistructed” thaf' the award i not
‘subject to federal income tax, -

1 agreewith nefther ruling. In my,’
view;: by mandating adjustment of |
the.award. by. way: of, reduction for.
fﬁde,nf‘.l- i&!ﬁ?"}ﬂ:‘ taxes that Jwould.
haye b,egn'ng.by the’ decedent on,-

his\garnings, the Conurt dppropriates
for ‘the tortgf?easor a bénefit PR '

1444 US 499) |
: wi “me 0 o intéended
to be conferred on the' victimy or his.
survivors. And in requiring that the
jury-be ihstructed that a wrqngful-
death award is not subject to federal,
income tax, the Court opens the door
for a variety of admonitions to the
jury not to “misbehave,” and unnec-
essarily interjects what is now to be
federal law into the administration
of a trial in a state court.

- ence of-the tax coflecory fo

!

In this day of substantial income
taxes, one is sorely tempited, .in jury
Litigation, to accept the propriety of
admittihg evidence as to' a tort vie-
tim’s .earnings net after ‘estimated
income taxes, and of instiucting the
jury that ai award will be tax-free.
This, it could be urged, is only com-

' molf 'sense’ and- d- recognition of
N .

finantial realities, - - -
Ordinarily, however, the effect of:

an. income fax upon the, recipient of
a payment is:of xjo real or "T!ﬂzgw
concern fo .the payer. Apart from’
required withholding, it jub ‘.,f%-gn“qﬂta
the payer’s responsibility ‘or; indeed,
“any of his business.” The concept bf
“net after tages]’ and, theromuipres-
s i ~f‘::bg' S,I.l'l'ﬂ,;
are. present: facts. jof: life and .are:.
within ihe constant awatenéss: of
both weeipient, and ' payer; :But. these:
factors do npthchange the hasie chare.
acter of an award for damages,
whether that award be one to com-
pensate the surviving victim for his
injury, or' pne toconmipensate: the
deceased victim’s survivors, by way
of statutory wrongful-death benefit;
for their loss. The income tax effect
should - flow” and be retained in. its
own channel. Surely, it should not - -
operate to.assist the. tortfeasor by

way of a -beneﬁt,. perhaps even. a ,

windfall. . .

I

ot
ot

J-00112




compensatory tort system. Neither
.petitioner nor the Court, however,

NORFOLK & WESTERN E: CO. v LIEPELT
444 VS 490, 62 L Ed 2d 689, 100 S Ct 755

1

The employer-petitioner argues,
and the Court holds, that federal
income taxes that would have been
paid by the deceased victim must be
subtracted in computing the amount
of the wrongful-death award. Were
one able to ignore and set agide the .
uncertainties, estimates, assump-
tions, and complexities involved in
computing and effectuating that sub-
traction, this might not be an unrea-
sonable legislative groposition

444 US 500) o
ina

recognizes that the premise of such
an argument is the nontaxability,

under the Internal Revenue Code, of *

the wrongful-death award itself.

. By not taxing the award, Congress
has bestowed a benefit! Although..

the parties disagree over the origin .
of the tax-free status of the wrong- -
ful-death award,?® it is surely clear
that the lost earnings could be taxed
as income. Cf. Commissioner v Glen-
shaw Glass Co., 848 US 426, 430-

. 481, 99 L Ed 483,75 S Ct 473 (1955).

See generally M. Chirelstein, Fed-
eral Income Taxation 89-40 (1977).

1. The parties sgree that these awards are ,
not taxable. Of course, it would not be in the .

interest. of efther party to take the position
that the awnxd is taxeble.

2, Respondent maintains that a wrongfl-
death award is within the exclusion of
§ 104(a)2) of the Internal Revenue Code of
1964, 26 USC § 104(a)2) [26 USCS § 104{2)X2)),
whiech provides that “gross income does not
include . . . the amount of any damages re-
ceived (whether by suit or agresment) on
account of personal injuries or sickness.”
Brief for Respondent 8-9, and n 2. Petitioner,
on the other hand, contends that a wrongful-
death award is not, in the words of the stat-
ute, “received ... on account of personal
injuries.” Petitioner points to an early ruling
that wrongful-death damages are not within
the Code's definition of income because they
merely replace contributions the decedent’s
relatives would have received from the dece-
dent. 1T 2420, VII-2 Cum Bull 123 (1928). see
Rev Rul 5419, 1954-1 Cum Bull 179. Alterna-

tively, petitioner argues that even if wrongiul-

In my view, why Congress created.
this benefit under one statute is rele:

vant in deciding where the benefit -

should be allocated under another:

H

statute enacted by Congress.? e

[444 US 501}

. While Congress has not articu::
lated its reasons for not taxing: a:
wrongful-death award, it is highly
unlikely that it intended to confer:

more probable purposes for the ex-
clusion are apparent. First, taxing
the award could involve the same
uncertainties and complexities noted
by respondent and the majority of
the courts of this country as a rea-
son for not taking income taxes into -

. this benefit on the tortfeasor. Two -

account in computing the ‘award. .

Congress may have decided that it is -
simply not worthwhile to enact ‘a
complex and administratively bur-
densome system in order to approxi-
mate thie tax treatment of the in-
come if, in fact, it had been earned
over a peried of time by the-dece-
dent. Second, Congress. may have
intended to confer a humanitarian,

benefit on the victim or wictims of -

the tort. One District Court has rea- .

soned:

death damages ate covered by § 104(ak2), Con-
gress’ purpose in enucting that subsection was

" nat-¢o aid Sort victiras, Rather, § 104(a)2) can
be traced to Congress’ concern ip 1918 that

personal injury damages ‘wexre mof ineome -

within the meaning of the Sixteenth Amend-

ment, citing FIR Rep No. 767, 66th Cong, 2d

Szgs. 9-10 (1918), Brief for Pefitioner 31-82, n

3. Petitioner argues that a decision in this -

case that would rest on Congress' purpose not
to subject wrongful-death awards to federal
income faxation would “fundamentally alter
all forms of injury compensation in this coun-
try,” Reply Brief. for Petitioner 10-11, since
this nontaxability is not limited to awards

" under the FELA. My position, however, is

mexely that the policies embodied in one fed-
eral statute are relevant in aid of the inter
pretation of another federal statute. Absent a
more explicit statement. of Congress' intent, I
would not infer a congressional purpose to
override the States’ traditional power to de-
fine the tmeasure of damages applicable to
state-created ecauses of action.

.
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“The court can divine no societal
purpose that would be furthered:
by awarding wrongdoing defen-

daxits with the benefit of this Con- -

gressional largesse. A societal pir-
pose would be served by benefiting
innocent victims of tortibus con-
duct. Indeed, since the victims’
chances of needing public, relief
are thereby diminished, this con-
cern would be greater, not less, in
the case of death, where the loss
of earning -capacity is total. This
courf therefore concludes that
Congress, as with all .exemptions _
under Section 104, *. . . intended

to relieve a taxpayer who has the

misfortune to become. ill or in-

jured. . . " Huddell v Levin, 395 '

F Supp. 64, 87 (NJ 1975)1, quoting .

Epmejer v United, States, 199 F2q

508,. 511 (CA7 . 1952), quoted in
turn in Haynes v United States,
353 US 81, 8485, n 8, 1 L B, 2d
671, 77 S Ct 649 (1957).

f444USGOZ} . -
See also’ Comment, Income Tax B
fects on' ‘Peisonal Injury ‘Recoveries,
30 La L'Rev 672, 685 (1970); Note, .

b8

69 Harv L Rev 1495, 1496 (1956);.-

Note, Taxation of Damage Recover-
jes from Litigation, 40 Cornell LQ
345, 346 (1955).

Whichever' of these concerns it
was that ‘mativated Congress,. trans-
fer of the tax benéfit 'to the ‘] A
tortfeasor-defendant is. incongjstent -
with' that purpese. If Congress felt-
that it was not worth the effort to
estimate the decedent’s “prdspéctive
tax liability on behglf of the public
fisc, it is unlikely that it would want

to reqtiire this éffort on' behalf of the-

tortfeasor. And Congress would not
confer a:humanitarian .benefit on
tort victims or their survivors in the
Internal Revenue Code, only to take
it away from victims or their survi-
vors covered by the FELA. I.con-

4. Vacated on other grounds, 537 F24 726
(CA3 1976),

-
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clude, therefore, that any income tax
effect onlost earnings should not be ,
considered in the computation of a
damages award under the FELA.

n’ .
The Court concludes that, as a

matter of federal law, the jury in an

FELA ¢age must be jnstructed, on.
request, tha} the damages award is
not taxable. This instruction is man-
dated, it is said, because “it is en-
tirely possible that the members of
the jury may assume that a plain-
tif’s recovery :-. . will-be subject to
federal taxation, and that, the award
should be increased substantia)ly in '
order to be sure that the injured
party is fully compensated.” Ante, at
496, 62 L Ed 2d, ai 695. The Court
finds it “surely.-not fanciful to'sup--

pose”™ that the jury' acted on that.:.
assumption in this case:.Ante,.at ..

Y (@ :
raie
;

[

497, 62 1, Ed 2d, at.696. S
The required instructjon is purely
cautionary: in mature.. It does  sot

affect the determination. of liabilify, ;
or the measure .of «damages. It does.
nothing ‘mdie than call.a hﬁsicallyf_ "
irrelevant factor ¢ the jury’s,atten-
tion, tnd then: directs the. jury tq. -

forget that maiter. Even if federal
law governed such an admonition to
the jury not to misbehave, the in-
struction required by the Cotirt
seems to e to be both unwige
(444 US, 503} "~

' and
unjustified, and almost an affront to
the practical wisdom 'of the jury.

It<also is “entirely possible” that:, "

the jury-*may" increase its damages -
award 'in the belief that thé.defei-
dant.is: insured,.or’that. the plaintiff ,
will be obligated for substantial at-
torney’s fees, or that the award is
subject to state (as well as federal)

income tax, or on the basis of .any

number of other extranetus factors,

b e e st

R L LR

\
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NORFOLK &'

- 444 US 490, 62

Charging the jury about every con- * ...~

ceivable matter as to which it should

not misbehave or miscalculate would :,

be burdensome and could be confus-
ing. Yet the Court’s decision today
opens the door to that possibility.
There certainly is no evidence in
this record to indicate that the jury
is -any more likely to act upon an
erroneous assumption about an
award’s being subject to federal in-
come tax than about any- other col-

- lateral matter. ‘Although the Court.

suggests ‘that the difference in- the
expert’s estimation ‘of the pecuniary
loss and the total amount of the -
award représents inflation- of the

"WESEERN R.CO. v LIEPELT _

TS

award -for federal income taxes, -

ante, at’ 496—49& 62 L Ed 24, at 695-

696, this js pure surmise. The jury

‘was instructed that it could compen-"
sate for factors on' which 'experts v
could not placa a precise dollar -
value ;and’it is “entirely possible”
that these, instead, were the basis of'
the award.

In any event, 1t has long been

settled,that the giving of caut:onary
mstrqcbions is govemed by state law
when an FELA action is bmught. in. |
state court. “[Qjuestions of procedure
and evidence [are] to be determined
according:to the law of the forum [in
cases - ari

Chesa; e & Ohio, R. Co. v Kelly,
241 US 485, 491, 60LEd1117 368
Ct 630 (1916?; TFhis Court, to be sure,

arising. under the FELA}” . .

has asserted federal.control over a; .:

number of incidents of state trial
practice that might appear to be.

procedural, and has done so out of -

concern, apparently, for protecting

the rights of FELA plaintiffs, See, .. -

eg., Brown v Western R. of ‘Ala-

bama, 838 US 204, 94 L. Ed 100,70 S .-

Ct 105 (1949) (a State cannot -apply, -

- in an FELA case, its usual rule that

pleadings are construed against the
pleader); Dice v Akron, C. & Y. R.

el

1

Lﬁdéﬁsas 00 S Ct 766

[444 US 504)
342 US 359, 96 L Ed 398, 72 S

- Ct 812, 470hmO 53, 63 Ohio L

Abs 161 '(1952) (FELA plaintiff’ is
.- entftled to a jury trial in state court
notwithstanding a conirary state

{7 rule); €. Wright, Law of Federal

Courts 195-196 (3d ed 1976); Hill,
Substance and Procedure in State
"vFELA Actions—The Converse of the
Erie Problem?, 17 Ohio St LJ 384
(1956). T agree, of, course, that state
rules that interfere with federal pol

icy are to be refected; even lfthay
might be characterized as “proce-
dlll'ﬂl see, egs' Nm’ State En"'
forcemient’ “of Federally Created

Righits, 78 Harv 'L, v 1651, 1560--
1561 (1960). geper Notg, Pro-
cedural Protgction for Federal

mghtsins%atecwts,soucmx.
Rev 184 (1961). 1 cannot conclirde, ‘

however, that a purely cautionary

instruction to the jury not to mishe-
have implicates any . federal interest,
This igsue truly, can be charatterized .

as one’of the “ordinary, imldents of, .,

state procedure,” Dij ny 8§
246 'US ‘631, 693, 62 ;
Ct 415 (1918), which shiuld be gov- ©

Ed 908,38 s*‘ L

erned by ‘state. law. ‘ ‘;.

Since ‘the law 'of Tlinois, wheré:’ 4
this case arése, is'that it'is not &rror. -
to refuse to instruct the jury ds to -
the - nontaxability of, the award,
Raines v New York Cenpfral R. Co,
51 NI 24, 428 430, 283 NE2d',230,
232, cert, demed, 409 US 988, 34 L’
Ed 2d 247, 93 S Ct 322 (1972). and
since I believe the trial court cor-
rectly excluded evidence of the pro-
speclive tax habllxty of the deceased
victim, I would affirm the judgment
of the Appellate Court of Illinois.

-
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486 US 330, 100 L, Ed 2d 349, 108 S Ct 1837
| [No. 86-1743] "
Arguéd Febrnary 23, 1988. Decided June 6, 1988. .
. oni_hilon OF THE COURT '
[86 US 332) be reduced to present value. Instead,
Justice White dehvered the opin- she informed the jury that “[tThe law
jon of the Court. nov;'1 proevclldes that Xhere .need not.he
1a, case concerns such a reduction.” App 61. The judge
apgﬁma&mf%ﬁe lawc::les apparently was referring .to the .
ing the xmeaanre of Pennsylvania. Supreme Court’s deci-. e
action cg court under sion in Kaczkowski v Bolubasz, 491 ...
the E’edﬁml Empl r<" Liah jability Act’ Pa 561,-583, 471" A2d. 1627,. 1\03& .
(FELA), 95 Stat 65 a:mmied 46 1039 (1980 which had instru ey
USC §51 et seq. t45 USCs §§ 51et” state courts fo cease discounting fy- | .
seq.] ture lost, searnings . to, present avalue ‘
o . because “as a matter of law , . N i
o I fature inflation: shall be presumed '
) ' equal to m ﬂ‘x:l mterest rates wnth . ‘
Appéilee wag' employed by appel— these factorso etting.” :. Bw T (éf‘n .
lant aﬂlmﬂ bmkefn ' s T et
conduacgnr. In August, 1977, :; Ehef'“’?;:%‘mdm fayor of ”‘gge : #
fel while alightig foom . o The m’ﬁ  of' 91 g%m - i
car and suffered a pe ent iqigx;y , Fas dm eisk in
tohmback.Heretum [ to work in - g-' ' of the i
February 1978 in.the less phyamally Pennsyl S OC  Pri
demanding: position of radio.and sup- " asa]‘ i, ;
ply clerk. : B 238 R es of Civil Prbce:
e gl o Tl i m,,mﬂ,,,mmwm |
Allegheny County, Pennsylvama, al- the afmbunt of compénsatory dim h ¥
leging that his fall was atﬂsributab ages mé , daniages f°" delay it ten
to appellant’s negligence. , (10) pe oefit per anntim,’ not’ omd-
claimed - that his " future e pounded,” froiir “the dgfe fhe ; g
power had been impaired as & result tiff filed thie initial complaint-in the :
of his injury because he, doald not action or from a daﬁe ‘Orie year after
obtain cerfaln mceptlve and‘ Shlft the adcl'ual Of the”cahse of achon"
differential ‘payments in his new po-’ whichever is Inter,” to the daté of
gition. the vgrdmt' The Judge rejected: ap- .
pellant’s " conterition ‘that Rule 938 - -
The trial judge refused to instruct could not be applied to FELA ac: - .
the jury that any damages -award for tions. _ .
loss of future earnings would have to
(!
1. Rule 238 provides that, if the defendant cent of that offer, the court cannot award e
made a pretrial settlement offer and the “delay damages” for the period after the offer e
plaintiffas recovery does not exceed 125 per- ___was made, b, s )

- a e . w5
o
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A threejndge paixel of the Penn- -

sylvania Superior Court affirmed.
339 Pa Super 465 489 A2d 254

" (1985).

The Pennsylvania Supreme Court
granted appellant’s petition for al- -
lowance of appeal and subseqnently

affirmed by a narrow margin. 513 Pa -

86, 518 A2d 1171 (1986).
The court characterized Rule 238

as a mere “rule of procedure” de- ..
ul set~

signed to encourage meaningfi
tlement negotiations and thereby al-
leviate congestion in the trial courts.
Id., at 98-99, 518 A2d, at 1177. The
court concluded that, as.neither the
“worthy goal” nor the specific provi-
sions of Rule 238 contravened the

purposes and provisions of the.

FELA, the Pennsylvania courts
could apply Rule 238 to award pre-
judgment interest in FELA cases ag
well as in cases involving only state
law. Ihid.

The court recognized that whether
the trial judge had properly refused’

to instruct the jury to discount fu- -

ture damages to present value, and’
jnstead applied the so-called “total
offset” method, was a questioni of -

federal law. See St. Louis Southwest-

ern R. Co, v Dickerson, 470 US 409,

411, 84 L Ed 24 303, 105 S Ct 1347

(1985) (per curiam). The court noted
our discussion of a Federal-District
Court’s use of Pennsylvania’s total
offset rule in Jones & Laughlin Steel
Corp. v Pleifer, 462 US 528, 76 L. Ed

" od 768, 108 S Ct 2541 (1988), a case

brought under the Longshoremen’s
and Flarbor

2, The three dissenting justices maintained

that the trial court’s awmﬂ of “delay dem- -

sges” under Rule 238 contravemed federal
substantive law and “undermine[d] the na-
tional uniformity FELA was designed to
achieve,” 513 Pa, at 102, 518 AZd, at 1179,
They dismissed at?m‘tpm sophistry” the major-

e 288 was a mere

five percent has an andeninbly material effect
on damages” 1d, at 101-102, 518 A2d, at

486 US 334)
Workers’ Compensation
Act (LHWCA), 33 USC 5904 [83 .

- USCS § 904}, WeheldefelferM

“whatever rate the District Cour!:
may choose. to discount the esti-

mated stream of fiiture earnings, i ,‘

must make a deliberate choice,
rather than assuming that it is
bound by a rule of state law.” Id., at
552-653, 76 L Ed 2d 768, 103 S Ct
2541. Here, the trial judge’s use of
the total offset rule was held to have
been . permissible under Pfeifer be-
canse the.reyiewing court had itself
“deliberately selected” that rule in
Kaczkowski v Bolubasz “after a thor-
ough consideration of various

ent worth theories and rules” 518"

Pa, at 92-93,.518 A2d, at 1174. Nor. '

did the court.find any inconsistency .
between the trial judge's use of
total oﬂ‘set rule and our holdmg in
Dickerson that “an utter fa:lure
instruct the jury that present :

is.the prdper measure of [an’ ]*"

damages award is error.” 470 US, at' +
412. 84 L Ed 2d 303' 105 S &1347 A G
Here, reasoned the court, “the tmalu &

judge did instruct the Jury on
ent value by ing ot the total
offset method,” 513 Pa, at 94-95, 518
A24d, at 11752 o

We' noted j
484 1JS 813, 98LE&2&27 IOBSCt
63 (1987), and now reverse. -

I
We first consider whether state

_ courts may award prejudgment in-

terest pursuant to local practice in
actions brought under the FELA.

1179, In. addition, paid the disgenters, the trial -
judge’s refusal to instruct the jury to discount
any future dnmageatopmntvaluewas
inconsistent with federal law. The trial judge
had *blindly applied” the Penneylvania total
offeet rule, they asserted, and had not made
the “deliberate choice” among present value
theories sequired by St, Louis Southwestern
R. Co. v Dickerson, 470 US 409, 84 L Ed 2d
803, 105 8 Ct 1347 (1985). 513 Pa, at 100, 518

 A2d,at 1178,

4 "}lv‘

Jumdwhon, oy
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tlsaa)mvs[w;;a 39, 108 8 Ct 1837

(486 US 335)
A

[4, 5] State ‘courts are required to .
apply federa] substantive law in ad- -
Jjudicating FELA claims. Dickersos, '
supra, at 411, 84 L Ed 2d 303, 105 S ;
Ct 1347; Chésapeake & Ohio R, Co. v **
Kuhn, 284' US 44, 4647, 76 L Ed
167, 62 S Ct 45 (1931). it has jong .
been seitled that “the proper med-
sure of damages [under the FELA] is
inseparably connected with the right *
of action,” and 'thérefore is an issue -
of substance that “must be seltled™"
according to general prin iples of -
law as administered in the Federa]
courts.” Chesapeake & Ohio R. Co. v."
Relly, 241 US 485, 491, 60 L, B4 . °
1117, 36 5 CL 630 (1916); see also
Dickeison, supra, at 411, 84 L'Ed ad -
308, 105 S Ct 1347; Norfolk & West-
ern R. Co. v Liepelt, 444 US 490, -
493, 62 I, Ed 2d 689, 100°'8 CE785 ° .
(1980). S

[1b, 6] The question of what consti.
tutes “the proper measure. of dam- ..,
ages” under the FELA - arily
includes the question of. whether . -
prejudgment interest may . be., ..

 awarded to.a prevailing FELA plain:,

Hf. Prejudgment inferest is mor-..,.

mally designed to make the plaintiff - : «

whole and is part of the actual dam-

ages sought to be recovered. West -~
irgihia' v ‘United States, "470. US> » .

805, 810, and 310-311, -2, 93.L EY . .

2d 639, 107 8 Ct 702 (1987); General

Motors Corp. v Devex Corp., 461 US

648, 655-656, 76 L Ed 2d 211, 108 S

Ct 2058 (1983); Poleto v- Consolidated -

Rail Corp, 826 F2d 1270,-1278 (CA3..

1987); Wilson v Burlington Northern' - -

R. Co., 803 F2d 563, 566 (CA10 1986)

3. Other courts have uniformly recognized
thet the availability of prejudgment interest
under the FELA js a question of federal Jaw.
See, eg; Poleto v Consolidated Rail Corporas
tion, 8526 F2d 1270, 1274 (CAS 1987); Louisi-. .
m&ArkansuR.Co.va’ét, 142 F24 847,

848 (CA5 1944); Chicago, M., St. P. & P.R. Co. :

v Bushy, 41 F2d 617, 619 (CA9 1930) Car- .
mouche v ‘Soithern Pacific Transportation

Co,, 784 SWad 46, 47 (Tex App 1987); Witks v :
Central R. (o, 120 NJ Super 145, M7,322
A24 488, 489, cert denied, 66 NJ 317, 391 Apg -

(McKay, J., concurring), cert denied,
480 US 946, 94 L. Ed 24 790, 107 S
Ct 1604 (1987). Moreover, prejudg- " -
ment interest may constitute a sig- -
nificant portion’of an FELA plain- -
1iff’s total recovery. Here, for exam-
ple, the trial court’s award of
$26,712.50 in prejudgment interest
under Rule 238 increased appellee’s.
total recovery by more than 20 per-
cent, Accordingly, the Pennsylvania
courts erred in treating the availa~
bility of . prejudginent: interest in

LA actions as a matter of state
law rather than federal law.?

: [486 US 335) . o

[1e] The Pennsylvania courts can-
not avoid the application of ‘fedéral ' ;
lav; to determine the availability of *
prejudgrient ' interest  under the "
FELA by characterizing Rule 238 a5’}
nothing more thai''a procediiral de-
vice 1o relieve court congestion. In -
Dies v Akyon, C, & Y. R. Co,, 342 {15
359, 96 L Ed 898, 72 S Ct 812, 47
Ohio Ops 53, 63 Ohio L Abs 161° - .-
(19562), the Ohio courts had applied,a:-
state . procedural rile jn an ‘FELA
action that permitted the judge
rather than. the jury to resolve fac-;, |
tval questions, as to whether a re-
lease had  been fraudulently ob. .
tained. We reversed on the ground .
that “'the right to trjal by jury is too”
substantial a part of the rights ac--
corded by the. Act fo permit it to be.
classified as. a mere ‘Jocal rule of
procedure’ for denjal in the manner
that Ohio has here used.” Id., at 363, .
96 L Ed 398, 72 S Ct 312, 47 Ohio
Ops 53, 63 Ohio L Abs 161. See also
Brown v Western R. Co. of Alabama,
338 US 294, 208299, 94 1, Ed 100, 70.

13

17 (1974); Mabile & Q. R. Co. v Williams, 219
Ala 238, 249, 121 So 722, 791 (1929,

4. The ‘Court of ‘Appeals for the Third Cir
cuit, recognizéd in an FELA action that Rule
238 is substantive in nafyre. Poleto v Consoli-
dated Rail Corporation, supra, at 1274, In-
deed, even the Pennaylvanin Supreme Court  *,_
has acknowledged that Rule 238 hes “both
procedural and substantive elements.” Lay-
denberger v Port Authority of Allegheny
gogt:l:;:y. 496 Pa 52, 66, 496 A2d 147, 154

]

S
.6’-}‘

s,
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context. In 1908, when Congress en-
acted the FELA, the common lew:
did not allow prejudgment interest ')
in suits for personal injury or wrong-
ful death, See C. McCormick, Law of.::

( " S Ct 105 (1949). Similarly, prejudg- .
ment interest constifutes too sub--
stantial a part of a defendant’s po- -
tential liability under the FELA for -
this Court to accept a State’s classifi-

cation of a provision such as Rule

238 as a mere “local rule of proce-s -

dure.™ We therefore turn to the
issue of whether federal law autho-
rizes awards of prejudgment interest
in FELA actions.
- B
71 Neither the FELA itself nor

the generdl. fodoral interest statute,
28 USC §1961 [28 USCS §1961)°

‘makes any mention of prejudgment

interest. It is true that Congress’
silence as to the availability of inter- -
‘est on an obligation created by fed~ .

eral law does not, without more,
*manifes[t] an unequivocal congres-

gional
[488 US 337}

purpose that the obligation

shall not bear interest.” Rodgers v

United States, 332 US 371, 373 92L:

Ed 3,68 SCi 5 (1947). .

[2b] We can discern a sufficiently
clear indicatioh of legislative intent -
with regard to prejudgment intérest’

-

Damages -§ 56 (1935); 1 T. Sedgwick, -
Measure of Damages § 316 (9th ed .
1912)* This was the rule in the fed- ..
eral courts. Pierce v United States; ;.
266 US 398, 406, 65 L Ed 697, 41 S -
Ct 365 (1921)F Mowry v Whitney, 14 .
Wall 620, 653, 20 L. Ed 860 (1872);
see also Poleto, supra, at 1276, 1278;
Wilson, supra, at 565; Lomsxana &
Arkansas R. Co. v Pratt, 142 F24d
847, 848 (CA5 1944). Congress ex-
pressly dispensed ‘with other com-
mon-law doctrines of that era, such
as the defense of contributory negli- ..
gence, sce 46 USC §53 [46 USCS .
§53), in order “to provide liberal
recovery for injured workers” under
the FELA. Eernan v ' American .
Dredging Co., 3556 US 426, 432, 2 L...
Ed 2d 382, 7880!:394(1958) But .

Congress did not deal at all with‘*the;w-

equally well-established - doctrine -
barring the reoovery of prejudgment
[486 US 338) c
interest, and we are unpersuaded ’
that Congress intended to, abrogate .

. that doctrine sub silentio.”
— under the FELA, however, when we "
- consider Oongress’ silence on this

. matter in the appropnate historical

5. As Justice Blackmun's dissent concedes,

. the authorities recognized even two decades
after the enactment of the FELA that “inter-
est usually wag not awarded” in persopal
injury actions involving claims for both eco-
nomic and noneconomie: injury. Poet, at 347,
100 L Ed 24, at 365-366 (citing McCormick
§56, p 224). .

6. In Pierce, the Government obtained a
criminal judgment against a corporation, and
a fine was imposed. The Government then
brought a-civil action against the corpo
tion’s shareholdm to satisfly the 3ndgment.

The Court held that the Government was '
enﬁtledtomhmtnnly from the date of the -

civil judgment and not from the date of the
prior criminal judgment, It was obeerved that
“[alt common law judgments do not bear in-
terest; interest ‘rests solely npon .statuto
provision.” 255 U8, at 408, 65 L Bd.697, 41
Ct 865. Accordingly, as the only applieable
statute provided for postjudgment interest in

¢ivil actions, the Government could not ohtain
interest prior to the date of the civil judgment
either as postjudgment interest in the crimi-
nal action or as prejudgment interest in the
civil action.

7. Similerly, the Court refused in an early
FELA case fo depart from the common-law
rule that a right of action for pexsonal injury
was extmgmshed by the death of the injured
party, See Michigan Central R. Co. v Vree-
land, 227 US 59, 6768, 657 L Bd 417, 33 S Ct
192 (1819). The Court noted that the FELA
did not expressly provide for the sugvival of
the injured' employee’s right of action, and. .
that etate gurvival statutes were inapplicable
because “[the question of survival is not one
of procedure, ‘but one which depends on the
subgtance of the eause of action.”” Id, at 67,
871, Bd 417, 33 8 €4 192 (g Schreuberv
Shurpless.llOUS?G,ﬂO,zs 65,38 Ct

428 (1884)),

J-00119
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(1988) 486 US 830, 100 L Ed 2d 349, 108 S Ct 1837

Moreover, we have 'xecognized that.

Congress’ failure to disturb a consis-

tent judicial inferpretation of a stat-
ute' may provide some indication
that” Congress at least acquiesces in,. .

and apparently affirms, that [inter- .

pretation}” Cannon v' University of .
Chicago, 441 US 677, 703, 60 L Ed
2d 560, 99 § Ct 1946 (1979); sée also
Gulf Qi Corp. v ‘Copp Paving Co.,

419 US 186, 200201, 42 L E4 24 378, .
95 S Ct 892 (1974 Flood v Kuhn, ..

-

407-US 258, 233-284, 32 L Ed 2d 728,

92 S Ct 2099 (1672), The federal and ..

state courts have held with viriual
unanimity over mere than seven de-.
cades that prejudgment interest is
not available under the FELA: See

+

e.g, Poleto, 826 F2d, at 1279; Wik ..

son, 803 F2d, at §66; Kozar v Chess-

peake & Ohio R. Co., 449 F2d 1238, ..
1244 (CA6 1971); Pratt, supra) -at: .-
848-849; Chicago, M., St. P. & P. Ry
Co. v Busby, 41 F2d 617, 619 (CA9 ..
1930); Garmouche v Southern Pacifi¢: .

Transportation Co., 734.5W2d 46, 47..

(Tex. App 1987); Melin.v Burlingten.. .

Northern R. Co., 401 NW2d 418, 420

(Minn App 1987); Wicks v Central R," «

Co., 129 NJ Super 145, 147, 322°A%d -
488, 489, cert denied, 66 NJ 317; 331
A2d 17 (1974); Murmann v New
York, N. H. & H. R. Co., 258 NY 447,
450, 180 NE 114, 115 (1932) (per
curiam); Mobile & O.R. Co. v Wil-
Liams, 219 Ala 238, 249, 121 So 722,
731 (1929); Bennett v Atchison, T. &
S.F.R. Co., 187 lowa 897, 903904,

8. Congress considered a proposal to sutho-
rize prejudgment interest under the general”
federal interest statute, 28 USC §1961 [

USCS §1961), during deliberations op the : -

Federal Courts, Improvement Act of 1982, Pub
L 97164, 96 Btat 25. The proposal wae omit-
ted from the final legislation. § ‘Hep No. 97
275, pp 11-12 (1981). o

9. Justice Blackmun's dissenit does not rg»
ognize the obvious difference between the in-

stant case and previois cases in which the

Court allowed prejudgment inferest ‘on_car:
tars Corp. v Devex Corp., 461 US 648, 654656,
76 L Ed 2d 211, 103 S Ct 2058 (1988) Jacobe v~
United States; 290 US 1, 1617, 78 L Ed 142,
64 8 Ct 28, 96 ALR 1 (1933); Waite v United
States, 282 US 508, 509, 75 L Bd 494, 51 St -

174 NW 805, 807 (1919); Grow v
* Oregon Short Line R. Co.,. 47 Utah
26, 29, 160 P 970, 971 (1915). Con-

gress has amended the FELA on ..
several .occasions since 1908. See 36 - .
Stat, 291-(1910); 53 Stat 1404 (1939); -

62 Stat
1486 U8 a39)

969 (1948). Yet, Congress.has

never attempted {6 amend the FELA
to provide for prejudgment interest.?
We are unwilling in the face of such
congressional inaction to alter the

longstanding apportionment between -,
carrier and worker of the costs of... .
railroading injuries. If prejudgment e
-interest is to be available under the,...

- FELA, then Congress must expressly . ,, = -

so provide.?

H
[3b] We turn now to

whether the trial court acted consis-
tently with federgl ldw in_ instruct,

ing the jury not to' discount appel--

Jee's futre lost earnings fo present
value: : :

[4c, 8] We have gonsistently recog-
nied that i e

470 US, at 412, 8¢ L Ed 24 308, 1056
S Ct 1347, The "self—eﬁ&enf:’;ﬂlaeason
is that” a pgiven sum of money in
hand is worth more than the like
sum of money payible in the fu-

227 (1981). In mone of those ceses did the
plaintifl seek prejudgment injerest on & cause
of action, arising under a statuge that; like the .
» Was enacted at a time when prejudg-
ment interest was generally unavailable on
similoy causes of sction arising under the

common law. The Court ‘wauld "hava “hid o
occasion in' those cages f0 consider ‘whigther -
the Congress that sdopted the statute under .-
which prejudgment interest was sought in- -
tended to dispense sub sileniio with a wel: . .

established common-law rule barring prejudg-
ment’ interest on similar claimis, Hence, ‘we
cannot accept the dissent’s charaéterization of
our analysis as a “departuie from owe norinal
inquiry ‘into the relation: between an aliow-
ance of interest: and Congress’ purpose in
creating fthe underlying] abligation ™ Post, st

© 848,100 L Ed 2d, at 966. :

the question:-

at “dampages awards .in suits | |
governed by federal Jaw should. be
besed on present value.” Dickerson,

=~

R
Teay
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ture” Kelly, 241 1S, at 489, 60.L Ed
117, aselé"cz 630; see also Dicker-
80n, supra,.
10580&3134?1\!;«1,“
[4.80 340].

Dick .
emsinMAmHema“faﬂ
ure to ingtruct the jury that present
value is the proper measure of a”
damages award is error.” 470 US, at
412.84LEd2&308,10530t1347..

[3d]} Here. the' trial court in-’
strucied the jury.
“used . to ‘be” .- that ,)unes were' to
reduce an' ‘award ‘to’ “something
called présentworth,” the law now

pmﬂdedﬂaatthereneednotbemch-

a reduction. Tr 7012702, The “low®
referred to' was - the Pennsylvania
Supreme Court’s decision' in Kae-

zkowski v Bolubasz, 491 Pa 561, 421
- A2d 1027 (1980), which held that
" future . inflation would. be conclu-
+ sively ipresumed. fo equal-future in-

terest rates and thdt state courts in
Pennsylvania therefore ivere not to
reduce. damages' to present worth. J¢
was error for the court to have re-
fused on- the basis of this state rule.
to allow. an FELA award to be.re-
duced to present value, just as it was.
error for the court in Pfeifer to have,
failed to make “a deliberate choice”

as to how an LHWCA award was to-

be reduced to present value and to,

. have “assumfed] that it [was] bound

by a rule of state law.” 462 US, at
§53, 76 L ¥d 24 768, 103 S'Ct 2541,

[9a] Under the Court’s FELA

412,84 L 'Ed 2d 808,

that- although it’ by

cases, thejuryhnsthehskofmak

ing the present value determination, .-

Itwasobservedml{elly,formm-

dard interest and ammiw tables i i
which present values ave worked out

at, various rates of interest and for - '

various periods covering -the .ordi- -
- nary

expectancies.of life.” Tbid. We*
did not suggest that ‘the difficulty. -
could also be met hy permitting the’
present value-calculation to be made .-
by the judge mtherthanthem

a0

The. queshqn was addzmed morﬁ:‘, il

' directly twb years later in Louisville.

& Naghville R. Co. v Holloway, 246
U8525.62LEd867,388(2t379

(1918), wlndh hel(l tl?gt an FELA

defendant Waantenhﬂedtoamry
instruction that the. ;present value of
future losses . must ‘as a. matter of
law be computed at the State’s 6
percent legal interest rate. The atate
trial court hed properly refused to -
give an instruction that “sought to .
subject the jury’s estimate give to
[such a] rigid mathematical Hmita-
tiofn].” Id. at 528, 62 I Ed 867, 38 S
Ct 379.0

10, A similar issue was presented in’

Vickeburg & Merxidian R. Co. v Puinam, 118 .

US545,30LEd257.7SCt1(1886).atoﬂ
sction brought against & railroad by an in-

jured passenger. "The {rial judge had in-

structed the jury to “calculate the present
value of the plaintiffs damages at the 'rate
shown in standard annuity tebles, This Court
held that such an instruction.“tended to mis-
lead the jury . .. by giving them to under-
stand that the tables were not merely compe-

tent evidence of the aversge duration of hu-
man life, and of the present value of life
annuities, but furnished absolute rules which -
the law required them to apply in estimating
the probable duration of the plaintiffs life,

~ and- the extent of the injury which bhe had " -

suffered.” ¥d., at 557, 50 L Ed 257, 7SCt 1. -
The Court cbserved that “it has never been
held that the xules to be derived from sach
tables or computations must be the absolute
guides of the judgment and the conscience of

361
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There is nothing j l;?exferto sug- does nqtmgﬂ‘ectp
at the juidg y;atherthan{hg function® A trial j

o, 1, 10 e Eg;m* & -
suggest: udge in: as a matber« of law to: appel- .
action: is :foreclosed- from assigting lé’:p futare damages, This instruc-
the juﬁlm its Ment value oalcula-f “ tion improperly took #from- thesjury .

1*Tlhe dver- : the emntmllyﬂfadtuab question.: of -
age aé"g:'\xdent trial shiould not 'be con: - the appropriate ‘rate. attwhich' to

 verted'into"d gradubiteserainiir-on discouint. ippaliee’s FELA awﬁr&sw
- econoniic féfecasting,'? id; at 548, Present s value, and thetefore e

76 L Edi2d768; 103+ Gt 2541 quires reversali..: . .
(quothig Dich »- Maﬁﬁaff-Mﬁrwnte"_ »ooh ‘;..'i-' A
Nicaragueisé; 'S Mimmv"*sb{:as W ,»W. oL e

(CA2 1980), the judge has an ohliga-
tion 0 wievehit fhe frial protes [1d,: 2001, 121 We corelud: Hhiat; .
on the i et * i \Psnnsi'vama’s piejudgiment’ fitkirest. -

o '."& ’ﬁs : 3 ) b oglsin Pnd«% Eﬂhﬁ" il E“%ei‘ezmw&ﬁa
ngﬁ 2 *isphefrom be-+ erly applisd. to: this', FEE®: gefion e,

coming unnecessa li’f?i . and, The Judgﬁént of* tHe: Péiix lvﬂni’a
the jl!il,g roi b f-‘ nopelesely. @gprehie urt:s"ﬁhemﬁ) evérsed, - <.

iy and is emndedfor furthibh .
forthq;uﬂg t§ ' nqﬁipc& it wﬂfh .
one oy n&om G M o R T

: present yalue 33 ndge = It is;so.ordered.«
o snpmm OPINIONS
Justme Biackmun, with . whom . _

-Justice’ Marshall joiny, 'eoncurring . - L
mpartanddmsentmgmpart. N T

the jury.” Id, at'554, 80 L Ed 267, 7S¢t 1. 11, [9¢] Moreweraéwemmwed :
The Coiiit diicussed this spect of ‘thie Put- Pfeifer, "mthmg Prevents pnrhps inﬁemted
nem dedinion in’ C’heaapeuke & Obio"RCo, v .
Kelly, 248 US-485, 60,8 1137 36 S Grgag 1% eeping litigition coste, undr. copirol from
(1916), withoit: queamning its ‘cortinued v ~stipulating fo.{the %otal offset’-method! SJuse
lidity or - infimatini tlmt a different’ rule before trial.” 462 VS, at52355076LEd2d

might apply in FELA acti actions, Seeid at491- 768, 10350&2541
492, 801. Ed 1117, 36°8 Ct 63, '

st

* »
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v.

!SHIKAWAJIMA IIARIMA HEAVY lN-
DUSTRIES, LID., Caxgill, Inc., et al,
Third Party DefendanMppellees :

Alejnndro HERNANDEZ.
Plainlm'-Appellee.

' v .
M/V RAJAAN, Her Engines, Tackle, '

etc., in rem, and ‘Dianela Shippiig * * -
“.Jol‘_l!l)l'ation. Mell(?ﬁnfspAppellan.ts.'. L

Nos. 85-2608, 87-2044.. . .

Uiited States ‘Court of Appeals. o
Flfth Cirenit. * " AR

March’ 80, 1958,

Before cwuc Chief Judge, .
BRIGHT* and POLIT?, -Cizeuit Judges.

" CLARR, Cief Judge:

The distriet eourt held a, vessel owner
‘Yahle t0'a longshoreman m;ured while loaq}-

ing palletized bags ofnceinmﬂzevesselk

caxgo hold. We affirm that court's judg- l

- ment of libility and portions of the dam
ages gwarded. We also affifm the rejec-
tion,_of the vegsel owner's Bm:tatnon of lia-
bility defense. We vacate, reverse or modi-
fy certain portions of the damages award
we find to be erroneous.

On September 21, 1988, Alejandro Her-

nandez was partially paralyzed while work-
ing as a longshoreman aboard the M/V

RATJAAN, a vessel owned by the Dianella

Shipping Corp. The RAJAAN had docked in

Préepott, Texas en route to-Jordan to take -
ori a cargo of rice. Hernandez, a.thiftystwo .

year old Mexican citizen, was' helping to
unload pallets of rice in the cargo hold of
the RAJAAN. One of the hydraulic winch-
es used to lower the pallets of rice malfunc-
tioned and a 110-pound sack of rice fell

pleaded several third-party defendants,

Hernandez tettled with the thirdperty -
defendants for $410,000.00 before trial with =~

the agreement that the settling defendants
wouli be reimbursed if Hernandez's recov-
exy exceeded ' $3,000,000,00, The Texas
Ewmployer’s - Insurance Association inter-
vened and recovered $169,585.91 in com-

HERNANDEZ. y. M/Y RAJAAN
i " citeas 84l Fﬂm"téiﬁw%) . AR
Alejandro HERNANDEZ, ' onto Hernandez, As a result, he was per-
PhaintiffyAppellee, manently paralyzed from the chest down
v Co and retained only Limited use of his arms.
andez filed spit against Dianella, fn""
M/V RAJAAN, Eic., and. Diandlla Ship- " Hern L
ping Corpox:aﬁon, Defeﬁdants-l‘hird - ?mm'l)mne?lm; %;MR/XJMJAAN ..
Pam Plaintiﬂ-Appeltants, o n rem a an AAN im

pensation and ineducal beneﬂts paid to Her- .

nandez.

The dxstriet court swhng' without a jury
found, Dianella: and the M/V, RAJAAN Yia-
ble wnder 33 US.C. §- 905(b) (i986). It
awarded Hernandez pecuniary and non-pe-. .
cuniary damages in the following-amounts

e !

e

e

wl b

Lost tuhnre wagec ..‘ s mo.m.m

Loat household mexvices .. ', § 87,000

Past medical expenses R | 158,47

Fuummedhalﬂq)ﬁm P saz,mﬂ‘,bo e

Attendant care S ’IW.GW-M-‘“,.

Future medical supplles $ 15200000

'l‘nnsparhhonand nor-medical i
commoditics ] 465.00&00 s

Pain and mi'fering , $1;000,000.00 :
$3.900,89848 .o ey e

The eourt found Hemandez 5% neligent.. -
and reduced the recovery ta $3,771,208.80, :
The court'held a separate procéeding aﬂér

]

“

trial on Dianella's petition t¢' limit Nability -
to the value' of the vessel and pending.

freight under 46 U.S.C. § 183() (1975).
The court rejected the petition on grounds -
that Dianella had not mét its burden of

. proving that it lacked privity or knowledge

of the negligent conditions which caused

'Hemandez's injuries.

Dianella appeals the finding of negli-
gence and disputes the caleulation of dam-
ages. We affirm the district court’s find-
ings on Hability however find several por- |
tions of the damage award to be in error.

B) Doimages
Dianella contends that several compe-

. nents of the damage award are excessive.

J-00134
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The standaxds. under which we review a.
damage award for exeesmweness are well |

known. A trial judge’s assessment of dam-’
ages is a ﬁmﬁng,of fact which we review '

under the eclearly’ erronééu,s standard: *-

Sosa ». M/V LAGO WRAL, 736 P24
1028, 1085 (5th Cir1984), (Gitingy, ' Calda--
verd v. Eastern Airlines; Ine, 706 F.2d.

:..

778, 183 (5¢th Cir.1983)), This court will not,

overturn a damage award unless the trier .

of fact abused iis: disereiion. B’anlablo- .

mew'y. CNG Producing Go., 832 F.2d 326,
331 (6th Cir.1987) (citing, Hawlaes » dyers, .

587 F.2d 836; 887 (5th Cir.1976));. A verdict,
will-be considered excessive, only if it.js_ .

greater than the maximum amotint the fri s

er of fact could properly have awarded. "

Sosd, supra,“at mas "An ‘djpellate’coust

may ot ﬂetamme excessweneas by‘coniﬂ '

paring vérdicts in smu'!ar cages, biit rathier
must réviéw each casg on its own faets.

Winbovrne v ‘Bastérn Airlinés, Fid, 768 -

F.2d 1016, 1018, (6th Cir,1984), cert. de-

nied, 474 U'S. 1036, 106 S.Ct, 608, 98 L.Ead.

2d 532 (1985 Sosa, supro, at 1085,
Havm# -determined that an award. is ex-.
cesaive, this" court may either order & tiew

0

trial on damages or may give the pﬂaiphff )

the optioni-of avuiding a new trial by agree-
ing to 4 Yemittitur of the excessive .portxon
of the award, Osburn v. Anchot Labora:
fories, Inc., 825 F.2d 908, 919 (5th Cir.1987)

(citing; Dé Centeno w. Gulf Fleet Grews, .
Inc, 798 F.20° 138, 142 (5th Cir.1988)); .

Wells ©. Dallus Independent School Dis-

trict, 198 F.2d 619; 688-84. (5th Cir.1986). .

This Cirenit follqws the mazimum recovery
rule under which a remittitur may reduce

damages only to the maximum amount a -

trier of fact could properly have awarded.

Osburn, supra, at 919 (citing;: Zeno ..

Great Atlantic &Pacy‘ic Teg Co., 803 F.24
178, 181 (5th Cir.1986)); Caldawm 2. Bagt:
ern Aérlines, Im:., 706 F.2d 778, 784 (5th
Cir, 1988) Undér these , Weé review
each component of the damage award

] Last Wages "
The trial eourt caleulated the presenz va!-
ue of Hernandez's lost future wages using

3

" 2. The trial court failed to subtract $56,000 for

social seourdty taxes, Hernandez concedes a_

-~

the below-raarket, discbunt rate.” In arriv-
ing at the suni of $800,221.00, the court
relied exclusively on the calculations of
Hernangdez's expert. The vt agy

a work-hfe exggctancy oi“mBﬁ years d‘
used the average fulH;me States
longshoreman’s rate of $28,000.00 per an--
num. The court adjusted this figure up-
waitd te scéoiint for seniority-and added an
additional 15% ‘for. fringe 'benefits? :The
eourt adjusted the:figurés: dovmivard-to
account for inflation, subtracted federal in-
come taxes and nultiplied by .85 £d arrive
at the present value‘of 165t futire wages.?

The record does not support these find-
ings.  Hemandez's tax refuyng show .that,

- he had been B part-time Jongshoreman for

the three years. préceding. his injury, His
wage rate was §14.00 per hour. In 1980 he
earned $8,341.00, in 1981 K& earned
$8,634.00, in 1982 he earned §6,500.00 and
in 1988 (prior to the accident) he earned
$2,600. No evidence supports the court's
conclusion that' Hernandes, a part-time
worker, would have gained any semonty
had he been able o remain on thé" Job

There is po evidepce that, Hgmanglgz had _

ever received any fringe benefits.

In Culver v. Slater, Boat Co, 122 F.24
114 (5th Cir.1983) (en, bane)z cert, demed
sub. nom., Héthric Schymidt Reidersi o,
Byrd, 467 U.S, 1352,104 S/, 3597, 82
L.Ed.2d 842 (1984) (Culyes IT) ‘the Cii'cmt
en banc stated that;

calqulatxon of the lost 1 meome stream

begins. w:th the gross earnings. of the
injured party at ‘the ‘time, of the injury,
To this amount other i income incidental to
work, such as fringe henefi ts, should be
added. From it, the fact-ﬂnder should
subtract amounts the wage earner would
have been réquired to pay such as in-
come ‘tax and work éxpenses.”’

Culver II 122 F.24 at 117, :
[4] ‘Based.on Culver II, the tiial court
was cleatly erroneous in accepting a dam-

age caleulation based on the average long-
shoreman’s wage rate. Culver I requires .

1

remittitur in this ambunt would be due,

-aa

-
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the court to uge the plaintiif's gross earn-
mgsatﬂxehméofﬂ\ein]ury The court
furthererredbyaddmgfungebeneﬂsand

, sgnmntyinﬂleabsenceofewdenceﬂmt i
-Hernandez was. entitled to_these beneﬁts '

while he was worlnng pait hme‘.

{6) Dianella presented a computaﬁon
vsing the belnw markqt discount raté meth-
od but subshmtipg Hemandezs “actup)

earnings in the 382 years. preceding the

‘accident without seniority and fringe bene-’
fits. Under these caleulations, Hernap:
dez’s lost wages would amount to $190,-
296.003 Hernandez has not had the oppor-
tunity to challenge the accuracy of Dianel-
la's calenlations. We thereforé hold that,
on'the msue of Togt, wages Hernandez may
either agree toa remlthhw in the amount
of $689,925 00, or. he may qpt for a2 new .
trial under the dictates of Culver II nnd
this opmlon.

u) U8, or Mexican Raies

[6) In calculating lost wagés and medi-
cil expensek, e district court’ assumed
that Hernnandez colld continue workmg as"
a United States longshoreman: despite: evi-
dence that he'was an illegal alien who had -
been dejioftéd on' several previous oeca-
slons and' ‘'whos¢ wife and three children-
resided in-Mexico.” The court based ifs
assumption on its finding' that Hernandez:-:

intended to reside pemanenﬂy in the Umb- a

ed States,

The coutt’s asstmption that an ﬂlegal
alien may colleet lost wagés and medxcal

expenses based ‘on: United States rates is

called fito question by SureZen, Iné. 4

N.LR.B, 467 US. 883, 104 S.Ct. 2808, 81 -

LEd.2d 782 (1984). In Sure-Tam the Sw- ™

Jpreme Court remanded ait award of a six-

months back pay bo séverd) illegal aliens -

stating that:
“in computing backpay, the employees
must be deemed ‘unavailable’ for work
{and the accrual of backpay therefore
tolled) dirring aity period when they were
not lawfully entitled to be present and
employed in the United States.! '

3. Because social security taxes have been ‘sub-
tracted from Dianella’s calculation of lost
wages, il is not necessary to deduct from this

o

Sure-Tan, i04 B.Ct. at 2814. By similar

logic, . Dianella argues .that . Hernandes

should be deemed ineligible o repover lost. . .

futuxe: United..States: wages and. United .-
States -medieal expenses because he was,

&

not entitled to bie present and employed in, ..

the United States for. the remainder of. hls
life. .

Although Dianella's argummt may have
been correct at-the: time of Hernandes's.
injury, the Immigration Reform and Con-

S
i

trol Act of 1986, 8 U.B.C. §§ 1001 of seq.

(1987), has placed a belated stamp of legiti-.

macy on the distriect court’s assumption

that Hernandez eould remain in the United . .

States: Section 1256a(a)(2)(A) of the Act

provides. that any alien who:
“establishfes] that' he entered the United
States before Jantiary 1, 1982, and that
he has resided continnously in:the United
(S]tates in" an unldwful status since such

ate

and who mgets the other reqmrements of
the Act may be congidered'an alien lawful-¢
ly adnutted for tem residence’ The
vecord indiedtes that Hemanaez liasf*i‘esid- ~
ed in the Umte& States continuonsiy since -
1970, and’ is’ therefore Jikely 'eligible- for - ok
resident alién status. Wé need'iot ponder
the effect’of applying Sure-Tin's “legal
readmittance into the United' States” lan-
guagé t the court's awird of lost wages
and medical expenses to Heémandez. An
illegal alien who has demonstrated his eligi- -
bility' for permanent resident status under

14

the Immigration Reform.and Control Actis- -

entitled to a datnage awsard based-on Unit:
ed States  wage and ‘medical rates.

iii) Household Services

[7) The district court awarded $87,-
000,00 for lost household services. The
court calenlated that Hernandez would
have performed 10 hours of household ser-
vices a week for the remainder of his 72
year life expectancy. However, there was
no evidence that Hernandez had performed
any household sexvices prior to his injury.
Hernandez testified that he lived alone in.

sum the amount of $56,000.00 thch Hernandez
conceded was jn exrror,

-

J-00133

f



Cedaiter oyl

841 FEDERAL ‘REPORTER;. 24!‘ SERIES

. an apd¥tment at the time of his injury and -

perforined 1o yard’ df. dvitomobile: work:. .
His wife and threé-éhildreii lived in:Mexico .

and his sérvices could not have contributed '

to their houseliold. *

1t s ihitispiitable that Hernandéz; a para- - -

plegie, has lost his ability to perform house-
hold services in the fitture.” However, the :

h'ialeourbmnotatlibenytogxamdam

ages for lost honsehiold services.in the ab- ..

sence of any evidence that Hernandez pes-:-

. formed liousehild services in the past. Sge '

¢.9.y Dé Centeno v. Gulf Flest Crews, Inc.;:
798 F.2d 188, 142.(5th Cir.1986). 1In addi- .

tion, because Hernandezweceived'an-dward.. /.
for attendant cave, the additional recovery .-,

for lost household: services .would consti- -
tute ardonble kecovery. The erroneous al- .
lowance of $87,000,00.for, Jost ability to,
perform household services is reversed. .,

iv) Medical Ezpenses

. The trial court awarded $153,4‘12 48 m
past medical expepses, $152,000, 40 for f‘%
ture, medical supplies. and $582.00009 in
futme megdical and  hospital expenges excln-
sive.of attendant ¢are. Herpandez' s experl;
arrived pf. these figures.by estxmahng what
medieal: expenses- Hernandgz had mcu,mad
to da{;e ag a pavaplegic and what expenses .
he could be expected fo mcur ggven hrg

* permanent disability.,

[8] - Dianella chanenges the expert’s eal- :
culation-of fitture medical and hespital éx-
penses on the basis that he used tax.ex- .

empt rather-than taxable bonds.. IhamllaH ,

contends that the proper figure .should
have been $451,000.00. However, Dianella
presents no legal authority suggesting that
the expert's- choice of. tax exempt bonds:
was improper. Both.iypes of investment : .
were available:and either properly could be-
used-in the calculation. See,. a9, Culver .

I, supra, 722 F.2d at 122.: This part of the .

award is supported by substantial eviderice.

{91 Dianella furthér contends that the
court should lisvé calenlated medieal’ éx-
penses using Mexican rather than United
States rates. Dianella cites Sosz v M/V
LAGO IZABAL, 136 F.24 1028, 1034 (5th
Cir.1984) in which we upheld the use of

‘American medical rate in caleuldting medi_-

......

cal expenses for a, Mexican x;at;onal only
after a ﬁnding that “lthe plainhff] wqul
not receive adeqyate medueal care in, Mg:u-

;:t

e Sosa, 196 F.24at 1034, Diauella eom;, "'

tends that because, the ¢ourt: made no such
finding in Hernandez's ¢ase, it cannot cal-

culate_ ‘futibe medicil ‘expensis ﬁsing -

American ral:es. However. Sosa d6és ‘ot:

state thit a fiding of inadequate foreigm.
medical care must’ precede every award of
medical expenses based on ‘Amerdean rates.”

'The decision of which fate fo use is a -

finding of fact which varies frém caseé

case. ln this cddé, flemandez has been
nnder the gare of
as dlsculsed n@ Hi, supra, i§ probably,

in Houston and; * -

entitled to remam in thé“lfmted Smﬁes for™ - -

his medieal care, The colirt’s award of "'
medieal expenses basedl gn American rgmes ‘.
is therefore not clearly erroneous, L

v) Transporiation and Non-Medical

C'ammndzties.

[10,11] The court awarded 3446,4,0(2 oo". "
for transportation expense and $18,609,90 ‘

for non-medical commodities sueh as utility

bills, cleaning and leundering, Substantial

evidence supports the district.court’s, find-

ing that.paraplegies do incur, higher utility .. .. .

bills and Jaundering expenses. thin nonm- :

paraplegics. However, . substantial evi-
dence does not support the court’s award
for transportation expenses. Hernandez -
testified . that he never owned a .vehicle
before the accident and that since the acci-
dent, he only leaves his house to visit
friends at a local social ha]l, He makes’
this 20-block trip in his wheelehair for ex-’
ereige. No evidence wag; presented that
Hernandéz needed a modxfied van for medi-
cal reasons, Thns ﬁesiumony does, not: sup-
port the court’s finding that Hernandez

required the continnous use of a fully new
van plus ‘modifications, and opemtmg ex

penses totaling 5446 400.00

Dianella’s expert -testified that a large..l,.’

two-door sedan provided enstomary trans- .

portation for paraplegies at a.cost, inclad.
ing upkeep, of $24,248.00. In light of Her-
nandez’s testimony concerning his infre-
quent use of transportation, this is the

largest award supportable by the evidence.

N
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HERNANDEZ v. M/V RAJAAN

Hernandez may acéept a remittitur in the.. - -
amount of $422,151.00 ox choose a new fyial:
on the isse of transportation expenses lim: -
- fted to meeting proven needs on g basis of -
. using ot - renhng velue!es of -reasonable
cost. ¢ e o

vi) Atlendant C‘wre - .

[12) The"court found that Hernandez

‘would inéur $12,547,00 per Year in ateend-
ant care expenses, at a preseht value of '
§780,000.00. The court basad m _eomelu-
sions on Hernandez’s expert's testimony

that Hernandez would require four hours
of ‘assistance by a nurse’s aide daily. In“’
the' alternative, Hernandeas wife could be** -

" compensdtéd on. the basis'of e nurse’s’

aide’s salary for her‘assistince in “bithing, *
~housekeeping and meal pi'eparat;on." SRR
Dianella contends that ‘at.. most_ Heman-

de requires one of two howrs of attendant .

care daily. In fact, Dianella states that. ..
Hernandez - would -have difficulty being: . .

available for four hours of care each day in " .

light of his active rehabilitation schedule:, -
Dianella further states that Hernandez's «
wife should be compensated on a minitaum *
wage scale, not at the salary of a nurse's ;. .
aide. Dianglla assumes that Hernandez's,
wife will be avallable to.pravide attendant

care and that her care will be compa;:able ' -

to that care pmvided by a nurse’s aide. ..
Under - its calculations, the maximuam -
amount recoverable for attendant cave is .
$141,534.50. -

The evidénce supports the district court’s ‘
rejection of Dianella’s assumptions..” Hers ..
nandez will require skilled attéhdant care
for the rest of his life.' The record does not’
establish that his wife will continue to pro- °
vide it or will provide it as competently as a

Sunse ¥ AR G e o)

nurse’s aide. The trial court’s award for: -

attendant care is. affirmed.

% {-

vii) Pain and Suffering

[18] The trial court awarded $1,000,-
000.00 for pain and sufféring. Dianella
disputes this finding on the basis that Her-
nandez was instantly paralyzed from the
waist down and could not have felt any
substantial pain as a result of the injury,
Daniella contends that mental anguish does |

I A

not jusiify the award in light of testimony
by Hernandez’s treating physician that he

Ty

had adjusted well to the disability. | -
In Hyde v Chevron US.A,. Im., 897 - o

F.2d 614, 632 (5th Cir.1988), we stated that *
“any agmotmt awarded for pain and suf- -
fenﬁgdepéndswagreatextentonthe o
trial court’s observation of the plaintiff -
and its suh;ectwe determination of the -
amountmeeded to achieve full compensa- - '
ﬁou i

Hyde, 697 F.2d at 632. Each award for,"

_pain and suffering depends heavily on its -

own facts. Allen v. Seacoast Products, .
628 F.2d 355, 364 (5th Cir.1980).

The.trial court based its award for pain
and suffering on testimony that Hernandez
suffered “phantom pains” in his legs, un-
derwent several painful surgical proce-

- dures -and wonld probably require mare .

surgery in the future, . He has experienced

a catastrophic change in his lifestyle which, .

has cansed a significant degree of mental ,
anguish. .In light of this teshmony. 8
$1,000,000.00 is ot a cleatly excessive, .
award beyond the “maximum possiflé re-
covery for these mjlmes" Sosa, supra,

786 F.2d 4t 1085. This award is affirmed, | s

* vili) Pre and Post Judgmmt‘ {ntsm;.; ‘
The district court awarded prejudgment .
interest on the full dzmage award ata rate. -

of 9% per annum aceruing from the dabe of .

the injury to the date of the )udgment.; .
The court awarded postjudgment interest .

at a rate of 8.18% per: annum,

[14] The award of prejudgment interest
in admiralty casés is within the diseretion
of the trial court. Curry v Fluor Drilling
Services, Inc., 715 ¥.2d 893, 896 (5th Cir.
1983) (citing, Harrison v, Flota Mercante -
Grancolombiaria, 8.4., 517 F.2d 968, 988
(6th Cir.1978)). In cases arising under 33
US.C. § 905(b), prejudgment interest is the
rule, not the exception. Webster v. M/V
MOOLCHAND, Sethia Liners Lid, '130
F.2d 1036, 1040 (5th Cir.1984) (citing, He-
laire v. Mobil Oil Co., 709 F.2d 1081, 1042
(6th Cir.1983)).

{151 However, the trial court erred in
awarding prejudgment interest with re-

R
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" la's arguments have merit.

" ) Léimitation of Lishility . . .
At a separate hearing after. the verdxct - L
was rendered, the district court denied, Dia- ' . o

back for further consideration by the district | .

“entitled to receive a full damage award less .

/1. PR “’“&,z-ﬁ o

841 FEDERAL REPORTEE 34" smtms

nella’s petition to limit its liability to the: .-
Haydel & Associate, Inc, 194 P9 208, value of the vessel plus pending' freight; .
212 (5th Cir.1986); Wyast v, Péirod Drill pursuant to 46 US.C. § 18%(g) (1958).; .
ing Co,, 135 F.2d 951, 956 n: 4 (5th Cir. ] Section 188(a) provides - that:
1984). At oral argument Herdandez. con- “The liability of the owner of any ves-e.
ceded that a remittitor of prejudgment i m, o sel ... for any loss, damage, or injury .. .«
terest on future damages was due,, sWe done, occasioned or incurred, without
affirm the award of prejudgment mteresf; the privity or knowledgé of such. owner
on past damages and the award of post-, or owners, shall not, except in cases pro--
judgment interest, but direct t'he dlstnct; vided for in subsection (b) of thls‘sectmn, .
court to recaleulate the amount of interest - t: ceed the ampupt or value of the inter
awarded on future damages and vacate :ts . t of such owner in s’t’xch vessel, and her .
prejudgment interest award. - freight then pending.
i - ) [17-19] “Privity” as used in the statute
ix) Credit Jor Setlement: - . means some fault or neglect in which the
[16) The third-party defendants settled shipowner personally parﬁaipms,,.
with Hernandez beforé trial for $410,000.00": “Knowledge” means personal cognizance.. .
and then participated in the trial to’ esta'b- a or means of knowledge of which the ship- . .
lish Dianella’s negligenice, - ‘Dianella cainc ™’ owner is boundtoavai{ himself. Matter of ",
cedes that under Leger v, Drilling Well Tesaco, Ine., 570 F.Supp. 1272, 1278 (E.D.
Control, Inc, 592 F.2d 1246, 1251 (5th La.1983). The burden of esﬁbhshmg Yack-+
Cir.1979) it xs‘not automntlcaﬂy entttled fo'" of privity or knowledge" i on ‘the' ship-"
a eredit’ for the settlement. It argues;
however, that the amount 'of the-séttlement
must be deducted from the total damaggs’
awarded for Hernandez's injuy. Dlanel-

spect to fiiture damagés. Martin v, Woilk;:

F.2d 7, 10 (5th Cir1976). The court demigd: ™

the defense holding that Dianella did not"-

meet its'burden of establishing Jack of Priv<

e ity o; Imowledge about the malfnnchomng'-
wine :

[20} Didnelia’s managmg agent and
port engineet testified thit they did not
have privity or knowled‘ge; of negligent acls* -
or unseaworthy conditions. Hoviever, this
testimony does not establish that the RA-
JAAN'S dwher lacked privity or kniowledge
F.2d 1540, 1548 (11&13 Cir.1987). *We find of the unseaworthy éonditions nor does it -
the Eleventh Circuit's reasoming in Self establish who exercised - control over' the -
sound. Hemandez i.s .only enﬁﬂed to one - R AJ AAN In hght of thls fa!llll'e of ;mo; .
recovery for the irjuries he - suffered: - by Dianella and the fact that proof of privi:
Strachan Skipping Co, v. Nash, 782 F.2d . . &y or knowledge of the. RAJAAN'S owners
513, 520 (5th Cir.1985). Because the was solely within Dianella’s control, we

court’s award against Dianella represented
100% of the loss Hernandez suffered {less affirm the findings of the district court.

5% for contribuiory negligence) his award
from Dianella must be reduced by any
amount he received in a settlement .from .

In a recent decision, the E;leventh Clrcnit
held that a plmnt:ff in & maritime suit is

any amount he reeqvéred in a setf.lament
with third-party defentiants. Self ». Great
Lakes Dredge & Dry Dock’ Company, 882

divided between the parties.
AFFIRMED in part, subject to possible - -

‘the third-party defendants. AR remititur, and, i part, VACATED and
EMANDED. ..

R

4. The value of the vessel plus pending frcight.
was $2,820917.39. We recopnize that the ad- courl, it is in the interest of j jusuoe to rule on the

justments in damages awarded could render this issue mow in the event it recurs.
fssue moot. However, since the case must go

owner. Farrell Lines, Inc. v Jones, 530' i

The costs of this-appeal will be equally ' . - ‘

J-00136
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: HERNANDEZ v. M/V RAJAAN
Clig 108 F24 480 (U i, 1900) , .

YT N

Before CLARK, Chief Judge,
BRIGHT * and POLITZ, Circnit Judges.

ON PETITION FOR REHEARING AND
SUGGESTION FOR REHEARING
EN BANC

(Opinion March 30, 1988, 5 Cir.,
1988, 841 F.2d 582)

PER CURIAM:

.In its petition for rehearing, Dianella cor-
rectly points out that the legal and factual
jssues involved in our determination that
Hernandez had demonstrated eligibility for
permanent resident status under the Immi-

gration Reform and Control Act of 1986, 8
U.S.G §6 1101 ef seq. (1987), were not
properly brlefed or developed in either this
court or the district court. Part B(ii) of
this court’s opinion of March 30, 1988, 841
F.2d 582, which concluded that Hernandez
had demonstrated his eligibility for perma-~
nent resident status under the Immigration
Reform and Control Act, was.improper,
and that part of our opinion is hereby with-

s

. drawn and the following is substituted:

ii) U.S. or Mexican Rates

In caleulating lost wages and medical
expenses, the district court assumed that
Hernandez could continue working as a
United States longshoremun despite evi-
dence that he was an illegal alien who had
been deported on several previous oeca-
gions and whose wife and three children
resided in Mexico. The court based its

- agsumption on jts finding that Hernandez

intended to reside permanently. in the Unit-
ed States.

The court's sssumption that an illegal
alien may “collect lost wages and medical
expenses based on United States rates is
challenged by Diavella on the basis of
Sure-Tan, Ince. v. NLR.B., 467 U.S. 888,
104 S.Ct. 2808, 81 L.Ed.2d 732 (1984). In
Sure-Tan, the Supreme Court remanded an
award of back pay to several illegal aliens,
stating that:

“n computing backpay, the employees

must be deemed ‘“umavailable’ for work

(and the accrual of backpay therefore

tolled) during any period when they were

not lawfully entitled to be present and .

employed in the United States.”
Sure-Tan, 104 8.Ct. at 2814. Dianella ar-

gues that Hernandey similarly should be' |

deamed incligible' to xecover lost future °

h POy

United Ststes wages aud United sm& i
medicalexpenaesbeeamhamsnotem "

tled to be present snd employed in thé
United Spates for the remainder of his life, *

in the United States at the time of his.

mmry,andﬂledlshmtcmrtfoundthathe ’

intended to continue worlung in this coun- .

try on a permanent basis. The record dem- **

onsirates that Hernandez had been in the’
United
penodsofhmeandhadwwkedasalong-
shoreman for almost four years preceding

since 1970 for substantial °

the accident.” At the time of the accident, . .-
Dianella was ‘accepting Hernandez's labors . .
on the M/V RAJAAN without regard to . -~

the status of his citizenship, As a private
citizen, Dianella’s relationship to- Hernan: .
dez is pot thie’ same as ‘the plaintiffs’ rela: -

tionship with their exployer in Sure-Ton,”

in which a back-pay remedy applied by the -

National Labor Relations Board was found
to implicate labor policy considerations.

The question here is whether, given Her-
nandez’s statns as an fllegal alien, the dis-
“trict eourt's decision to grant damages to
Hernandez for future lost wages based
upon his employment status at; the time of
m]ury and for the lengthy period preceding
injury was clearly exroneous. Sosa o M/V
LAGO IZABAL, 136. F.2d 1028, 1085 (5th
Cir1984). We conclude that it was not,

The buxrden of proof in the calculation of

had to establish the damages his mjnry had
caused and was likely to cause in the fu-
ture. Once Hernandez proved hin prior
wages in the United States, the burden
shifted to Diavella to establish that the use
of past wages to calenlate future damages
was factually improper and, if so, what 3
proper measure of damages should be. Be-
cause Dianella presented no proof that
Hernandez was about to be deported or
would surely be deported, the court did not
err in basing its award on Hernandez's
past earnings stream as required by Cul-

Yy —

damages was initially'on Hernandez who -

wiFr

St l“t }('

Hernandgs ssserts that he was working, s,
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ver 1L Dmnella is lmbla 1o make Hempdez
whole for the miw.‘y ibflicted, ' It dvinot
defeath:snghttoreed%rbyasmhng
thathisawardforfufurebstwigéss‘hmld
be based jipon speeulaﬁmi' Tegarding what
he might be “Fﬂhlxvhm‘heiﬁﬁeﬁeo.. ‘
Hernandes; has now appliéd for ‘Smitsty
under the Immigration Refoini aiid Contiol -
Act of 1986, Butthisdevelopﬁ;ent’i&a ‘
matter that ‘we need not;’ 'mbw econisider, -

This mrrecﬁonofmn(ipofouroﬁn-
i does not affect our
partial afﬁrmme the d:sh-iet eourt.'
use of U.S. wage rﬁm for ﬁae qpleulatum
of Hernandez's damages

In all .other respects, the petihon fqr
rehearing. is DENIED, and no.member of .
this panel nor:judge in regular.active ser- . .
vice on .the' eourt having requested that- = .
the comt be polled on. rehearing’ en bane ... -.

- (Federal Rules'of Appellate Procedure and:

Local Rule 85),-the suggqsﬁpn for xehear-
ing en bane iy DEN!ED, o
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

BRrIAN STACY, '
Plaintiff-Appellant, No. 09-15579
aintifi-Appellan. ' D.C Nos.
. . v. r' 4:07-cv-05487-CW
" Reperigr Otro DANIELSEN, A.S.; 08-cv-03586-CW
K.S. ARIES SHIPPING, OPINION
Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of California
Claudia Wilken, District Judge, Presiding

Submitted March 10, 2010
» San Francisco, California

355
X2

Filed June 29, 2010

o

Before: Cynthia Holcomb Hall, John T, Noonan and
Sidney R. Thomas, Circuit Judges.

Opinion by Judge Noonan;
Dissent by Judge Hall

"The panel unanimously concludes this case is suilable for decision
without oral argument. See Fed. R, App. P. 34(a)(2).
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James J. Tamulski, Emard Danoff Port Tamulski & Paetzold
LLP, San Francisco, California, for the defendants-appeliees.

OPINION
NOONAN, Circuit Judge:

Dense fog off of Point Reyes, California, “the foggiest
point on the Pacific coast.” K. Goodwin, Point Reyes Visions
(2008). A covey of fishing vessels trolling for salmon in the
fog. Afternoon, July 13, 2007, M/V Eva Danielsen departs
San Francisco loaded with cargo destined for Portland. The
Eva Danielsen is 291 feet in length and has a dead weight of
4,286 tons. Among the covey of fishing vessels is the Marja,
owned and operated by Brian Stacy. At 5 P.M., the radar of
the Marja picks up the Eva Danielsen, one mile away, headed
to the Marja on a collision course. The Marja signals the dan-
ger to the freighter. The Eva Danielsen avoids hitting the
Marja but comes close enough for Stacy to hear her engine
and machinery and to feel the vessel’s wake. She passes at
close quarters.

Having passed the Marja, the Eva Danielsen collides with

© the F/V Buona Madre. The collision destroys the fishing ves-

sel and results in the death of her captain, Paul Alan Wade.
This lawsuit followed from these events.

PROCEEDINGS

Brian Stacy brought this suit against the owners and opera-
tors of the Eva Danielsen for the negligent infliction of emo-
tional distress. Stacy alleged that the freighter was proceeding
at an unsafe speed without a proper lookout, proper radar
equipment, or proper signals in violation of the Intermational
Navigation Rules Act. Stacy alleged that this action put him
in grave and imminent risk of death or great bodily harm,

J-00141% -
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impacting him emotionally so that he could not work and
needed psychiatric help.

On molion of the defendants, the district court dismissed
Stacy’s first amended complaint for failure to state a cause of
action. The court stated:

The Court concludes that, because very few jurisdic-
tions employ a zone of danger test that lacks a “wit-
nessed harm” requirement, even if a maritime
[negligent infliction of emotional distress (NIED)]
claim may be brought under a zone of danger theory,
the claim must be premised on the plaintiff’s having
experienced a “psychic: injury” by “witnessing
another being seriously injured or killed,” Chan [v.
Soc'y Expeditions, fnc., 39 F.3d 1398, 1408 (9th cir.
1994)] (emphasis omitted), while simultaneously
being threatened with physical injury to him or her-
self. The Court will thus evaluate Plaintiff’s allega-
Hon of NIED under Chan's formulation of the zone

of danger test. -

Stacy appeals.
ANALYSIS

. Jurisdiction is based on federal maritime jurisdiction of
torts committed on the high seas. 28 US.C. § 1333(1). We
disregard as erroneous and irrelevant Stacy's alternative juris-
dictional theory of diversity of citizenship.

We review de novo the dismissal. Barker v. Riverside
County Office of Educ., 584 F.3d 821, 824 (9th Cir. 2009).
We accept as true facts alleged and draw inferences from
them in the light most favorable to the plaintiff. /d. The suffi-
ciency of the complaint iy governed by the general maritime
law of the United States, Chan v. Soc'y Expeditions, Inc., 39
F.3d 1398, 1409 (9th Cir. 1994). The federal standard for the

300147
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9410 STACY v. REDERIET OTTO DANIELSEN

negligent infliction of emotional distress is provided by Con-
solidated Rail Corp. v. Gottshall, 512 US. 532, 547-48

(1994).

[1] Under this test, applicable in the maritime jurisdiction
of the United States, a tort is committed by a defendant sub-
jecting a plaintiff to-emotional harm within “the zone of dan-
ger” created by the conduct of the defendant. /4. In Gottshall,
the Supreme Court held that “the zone of danger” test allowed
recovery for “those plaintiffs who sustain a physical impact as
a result of a defendant's negligent conduct, or who are placed
in immediate risk of physical harm by that conduect.” Jd. The
Supreme Court went oy to quote a law reviéw article’s expo-
sition: “That is, ‘those within the zone of danger of physical
impact can recover for fright, and those outside of it can-
not.’ ™ Jd. at 548 (quoting Richard N. Pearson, Liability to
Bystanders for Negligently Inflicted Emotional Harm, 34 U.
Fla. L. Rev. 447, 489 (1982)).

[2] Stacy alleged that he was within the zone of danger and
that he suffered emotional distress from the fright caused by
the negligent action of the defendants. Nothing more was
required to assert a cause of action cognizable under maritime

law.? ~

{Text continued on page 9412)

The dissent is based on the proposition that the zone of danger test
requires a plaintiff to witness hann to another person, rejecting the mine-
run, cases where the plaintiff is the direct victim of negligent conduct. The
zone of danger test, however, only came to accommadate bystanders after’
many years of doctrinal development, See, e.g., Jarrell V. Jones, 258
S.W.3d 442, 445 (Mo. 2008), The dissent relies on our decision in Chan
as though it adopted lhe witness test as exclusive, Judge Goodwin wrote
for the panel in Chan: “at issue here is the psychic Injury that comes from
wilnessing another being seriously injured or kitled.” 39 F.3d at 1408. The
panel did not address the case where 8 plaintifl suffers psychic damage

from a direct encotinter,

Failure to distinguish between direct and derivative emational harm
undérmines the dissent, The dissent relies on a passage from Gortshall
rejecting the Third Circuit’s “foreseeability™ test. Nothing in this’ passage



-“formulate the ‘zone of danger test’

Sracy v. REperier Orro DANIELSEN : 9411

imposes a “wilnessed harm” requiement for claims of direct emotional

hasrm. .
The dissent also relies on lwo annotations, The first bears the title,

Recovery Under State Law [or Negligent Infliction of Emotional Distress

Due lg Witnessing {njury o Another Where Bystander Plaintif]’ Must Suf-

Jer Physical Impact or Be In Zone of Danger, 89 A.L.R. 5th 255 (2010)
(underline added). Given the title of this annotation, it is unsurprising that
the cases therein only involve “witnessed harms.” A book titled New York
Skyscrapers will likely not discuss the Sears Tower or Taipei 101, We
would err, of course, to conclude that these structures do not gxist, The
second annotation simply does not support the dissent's position; it con-
tains ample authorities applying the zone of danger test to direct victims,
not only bystanders, See Recovery Sfor Negligent or Intentional Infliction
of Emotional Distress Under Jones det (46 US.CA. Appx. § 688) or
Under Federal Employers" Liability Act (43 US.CA §851 et seq.), 123

" ALR. Fed. 583 § ILA.3 (2010) (citing, inter alia, Hall v. Notfolk S. Ry.

Co., 829 F. Supp. 1571, 1576 (N.D. Ga, 1993) (“A majority of jurisdic-
tions now use the ‘zone of danger’ rule, which permits recavery for emo-
tional injuries resulting from witnessing physical harm to another or from
fearing physical harm to oneself.")).

The dissent repeats its fallacy by relying on two cases that purpottedly
as including a ‘witnessed harm’
requirement,” Dis.. Op. 9424. By their otvn terms, those cases addressed
“negligent infliction of emotional distress upon. injury o a third person.”
Asaro v. Cardinal Glennon Mem'l Hosp., 199 S.W.2d 595, 600 (Mo.
1990) (emphasis added); see Rickey v. Chicago Transit Auth., 457 N.E.2d
1, 5 (fil. 1983) (upplying the zone of danger test to “a bystander who is
in the zone of physical danger™ (emphasis added)).

The dissent’s “not-so hypothetical” scenario is vivid and thought-
provoking. It underscores (he dissent’s faulty rationale, The dissent envi-
sions a speeding molorist who nearly collides with “dozens, perhaps hun-
dreds of other vehicles™ over a twa-hundred mile siretch of highway. Dis.
Op. 9428. Al the end of this distance, the raotorist dramatically collides
with a big rig. Jd at 9427-28. The “dozens, perhaps hundreds of other
vehicles” coufd potentially prevail against the speeding motarist under
zone of danger theory, assuming they each suffered emotional distress
from their own near-collisions. See. e.g., Wooden v. Raveling, 71 Cal.
Rptr. 2d 891 (Ct. App. 1998); see also Camper v. Minor, 915 S.W.2d 437,
442 (Tenn. 1996) (noting tha( the zone of danger test “arose primarily
from ‘near-miss’ automobile accident cases™. The vehicles sufficiently

+o01H1
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[3] The Supreme Court has not abandoned its statement of
the tort inflicted by creating a zone of danger. Metro-N, Com-
muter R.R.' Co. v. Buckley, 521 U.S. 424, 430 (1997)
(“immediate risk of physical harm” created by the defendant’s
conduct); Norfolk & W. Ry. Co. v. Ayers, 538 U.S. 135, 146
(2003) (*those who escaped instant physical harm, but were
“within the zone of danger of physical impact’ ), As would
be expected, the Ninth Circuit has followed this standard.
Rivera v, Nat’l R.R. Passenger Corp., 331 F3d 1074, 1082

(9th Cir. 2003).

The dissent cites cases in which various state courts defined
the zone of danger by reference to the plaintiff being the wit-

ness of an accident to someone else. Golishall cited those .

cases. It did not endorse them. Gotishall explicitly stated that
the zone included a plaintiff “placed in immediate risk of

physical harm.”

Chan tells us how we have maritime jurisdiction of a claim
for the tortious infliction of emotional injury. It is otherwise
not instructive here. Judge Goodwin, writing for the panel in
Chan, stated: “at issue here is the psychic injury that comes
from witnessing another being seriously injured or killed.” 39
F.3d at 1408 (emphasis omitted). After setting out its under-
standing of the various tests for the tort at issue, the court
declared: “it is clear that we need not decide which test to
adopt today to decide this appeal. None of these theories
allows recovery for emotional distress when the plaintiff was
not present at the accident scene.” Jd. at 1409.

near the final collision with the big rig may possibly recover as bystand-
ers, Cf., e.g., Zeav. Kolb, 613 N.Y.8.2d B8, 88 (App. Div. 1994); Stadler
v. Cross, 295 N.W.2d 552, 554 (Minn. 1980). Yet under the dissent's
approach, the most obvious candidate for recovery—the driver of the big
rig—would have no claim against the speeding motorist. After all, the
driver of the big rig did not wilness any collision between the speeding
motorist and a third party; the driver of the big rig was the direct vietim
of negligent conduct, and under the dissent’s view, his ¢laim is foreclosed

by Chan.
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{4} Nothing in Chan addresses a claim of emotional dam-
ages by a person directly endangered by a vessel. Nothing in
Chan purports tw refinc or reject the teaching of the Supreme
Court in Goushall. Nothing in Chan is relevant to the ade-

quacy of Stacy’s complaint.

For these veasons, the judgment of the district court is.
REVERSED sand the case is REMANDED f{or further pro-

ceedings, (& .
)

HALL, Circuit Judge, dissenting:

The majority’s dramatic rendgring of the events that led to
the tragic death of plaintiff Brian Stacy’s fellow fisherman,
Paul Wade, omits certain ipfportant facts. The majority also
refuses to follow binding/Circuit precedent, Chan v, Society
Expeditions, Inc., 39 FZd 1398 (9th Cir. 1994), in which a
three-judge panel of #his court defined the contours of the
“zone of danger” tght for claims. of negligent infliction of
emotional distress/("NIED™) under general maritime law, and
announced a fopulation of that test which is well grounded
in state commgh law, appropriate to-the maritite context, and
consistent wifh Supreme Court precedent regarding claims of
NIED under federal common law. Id. at 1408-09.

Undgr the Chan formulation of the ‘“zone of danger”
test—Awvhich is the ounly one of the three major common law
tesye’ defining the class of plaintiffs who can recover damages
NIED that even arguably applies in this case—recovery of
damages for NIED is allowed without proof of apy physical
impact or injury to the plaintiff, so long as he or she: (1) wit-
nessed peril or harm to another, and (2) was also threatened
with physical harm as a consequence of the defendant’s negli-
gence. /o, at 1409. I believe we are bound by Chan, and that

~Stacy has not stated and cannot state a claim for NIED under
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